
 
CITY OF BEVERLY HILLS 

 
RENT STABILIZATION COMMISSION 

 
 

May 4, 2022 
 
 
TO: Rent Stabilization Commission 

FROM: Helen Morales, Deputy Director Rent Stabilization, DPA 
 

SUBJECT: FAIR RATE OF RETURN AND THE RENT ADJUSTMENT APPLICATION 
PROCESS IN CONNECTION WITH POSSIBLE AMENDMENTS TO THE 
RENT STABILIZATION ORDINANCE (RSO) REGARDING SURCHARGES 
AND THE AMOUNT OF ANNUAL MAXIMUM ALLOWABLE RENT 
INCREASES 
 

ATTACHMENTS: A. Title 4-Chapter 5 Rent Stabilization, Part I,  Beverly Hills Municipal Code 
§ 4-5-401 

B. Title 4-Chapter 6 Rent Stabilization, Part II, Beverly Hills Municipal Code 
§4-6-11  

C. Rent Stabilization Commission Meeting April 6, 2022 Staff Report  
D. Landlords Rent Adjustment Application 
E. Landlords Rent Adjustment Application Instructions  

 

INTRODUCTION 

Staff seeks recommendations from the Rent Stabilization Commission (Commission) to the City 
Council regarding possible amendments to the Rent Stabilization Ordinance (RSO) for both 
Chapter 5 and Chapter 6 of Title 4 of the Beverly Hills Municipal Code (BHMC) regarding 
surcharges that allow housing providers to pass through costs to tenants relating to water service 
penalties and/or surcharges, refuse fees, and for Chapter 5 tenants only, capital expenditures, 
improvement expenses mandated by law, including seismic retrofit, utility expense, and for 
additional tenants. Staff also seeks recommendations from the Commission to the City Council 
regarding possible amendments to Chapters 5 and 6 regarding the amount of the cap on 
maximum allowable annual rent increases. 
 
BACKGROUND 
 
The City Council established the Commission pursuant to Ordinance 19-O-2776, which became 
effective on May 3, 2019, and is codified at BHMC § 2-2-501. Pursuant to BHMC §2-2-502, one  
of the duties of the Commission shall be to make recommendations to the City Council concerning  
amendments to Title 4, Chapter 5 and 6 of the BHMC that have not been resolved by the City 
Council. Surcharges that allow housing providers to pass through costs to tenants relating to 
water service penalties and/or surcharges, refuse fees, and for Chapter 5 tenants only, capital 
expenditures, improvement expenses mandated by law, including seismic retrofit, utility expense, 
and charges for additional tenants, and the amount of the maximum allowable rent increase are 
matters subject to the Commissions’ charge.   
 
When Chapter 5 was adopted by the City Council, the purpose of the RSO was to protect tenants 
who resided in units with low rent levels ($600 per month or less) from unwarranted evictions and 
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excessive rent increases.  At that time, the view was that tenants residing in rental units who paid 
more than $600 per month did not need those protections.  Chapter 5 includes a provision that 
allows for an annual general rent adjustment (BHMC § 4-5-303) and a procedure pursuant to 
which a landlord can apply to the City for a rent increase due to hardship, which is determined by 
a hearing officer (BHMC § 4-5-401) (Attachment A). 
 
The City Council subsequently became aware of excessive rent increases that were being 
imposed against tenants in units that were not governed by Chapter 5.  As a result, the City 
Council adopted Chapter 6, which generally was known as the “anti-gouging ordinance,” because 
it only prevented rent increases that were greater than 10% per year for units that were not subject 
to Chapter 5.  Due to changing circumstances in the economy and the City’s rental market and 
concerns raised by tenants, in 2017, the City Council adopted various amendments to Chapter 6, 
the most significant of which were: (1) to impose a lower cap on annual rent increases of 3% or 
the increase of the CPI, whichever is greater, instead of 10% (BHMC § 4-6-3); (2) to include a 
process by which a landlord can apply to the City for a rent increase based on a net operating 
income formula (BHMC § 4-6-11) (Attachment B), and (3) to add “just cause” eviction 
requirements (Ordinance No. 18-O-2766. 
 
By amendment to the RSO on May 24, 1991, the City Council imposed a surcharge/penalty on 
property owners in the City for excessive water use.  Subsequently, on December 9, 1991, the 
City Council allowed housing providers to pass through charges for refuse fees, since refuse fees 
are directly related to the tenants’ generation of trash at a property.  Subsequently, as with the 
refuse fees, the City Council allowed housing providers to pass through those charges to tenants 
because the tenants generate water usage at rental properties. 
 

As a reminder, the BHMC provides various surcharges that allow a housing provider to pass 
through certain expenses without undertaking a rent increase application process. Housing 
providers for both Chapter 5 and Chapter 6 tenants may pass-through the following surcharges: 

x Water service penalties and/or surcharges, at a rate of 90% of the penalties and/or 
surcharges (BHMC 4-5-308 and 4-6-7); and 

x Refuse fees, at a rate of 100% of the fees (BHMC 4-5-309 and 4-6-8). 

The BHMC allows housing providers to pass the following additional surcharges to Chapter 5 
tenants only:   

x Capital expenditures surcharge- at a rate of no greater than 4% of base rent which 
validly existed prior to the latest allowable re-computation of the rent (BHMC 4-5-304); 

x Improvement expenses mandated by law- including interest or the value of capital up 
to  18% per year (which includes seismic retrofit) (BHMC 4-5-305); 

x Utility expense surcharge- the difference between the percentage increase in basic 
and essential utility expenses included in the base rent and the allowable rent increase 
percentage (BHMC 4-5-306); and 
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x Additional Tenant surcharge- the property owner may raise the rent for an additional 
tenant in a maximum amount not to exceed 10% of the base rent for each tenant 
(BHMC 4-5-307). 

 
On April 6, 2022, staff introduced the pass through and maximum allowable rent increase topics 
for discussion.  A copy of the April 4, 2022 Rent Stabilization Commission Staff Report is attached 
as Attachment C. The Commission requested additional information regarding these topics. The 
focus of this report will be on the “ just and reasonable return” doctrine and the rent adjustment 
application process, which is in response to the Commissioners’ request for more information on 
the issue of a “ just and reasonable return.”  The “just and reasonable  return” doctrine is important 
to understand before addressing any potential modifications to the RSO related to pass through 
and maximum allowable rent increases, because it provides the basis for the rent adjustment 
application process that allows landlords an opportunity to request a rent increase above the 
annual general rent adjustment if the landlords are not receiving a “just and reasonable return” 
from their properties.    

 Just and Reasonable Return 

Housing providers subject to rent stabilization ordinances have a constitutional right to a “just and 
reasonable return.”  In the rent control context, ensuring a just and reasonable return to a landlord 
avoids an unconstitutional taking of property that requires compensation to the landlord from a 
governmental entity. Courts have described a “just and reasonable return” as one that is high 
enough to encourage good management, reward efficiency and discourage the flight of capital 
and is commensurate with returns from similar investments, but not so high as to defeat the 
purpose of preventing excessive rents. Courts have not established a precise definition of this 
standard, do not require the use of a particular methodology or formula, and have upheld 
ordinances that either contain a list of non-exclusive factors to be considered in connection with 
a rent increase application or the use a net operating income formula. Accordingly, there are a 
range of rents that can be characterized as providing a just and reasonable return.  

As discussed below, the City of Beverly Hills RSO allows housing providers an opportunity to 
request a rent adjustment beyond the maximum allowable annual rent increase, pursuant to 
BHMC §§ 4-5-303 and 4-6-3, in order to comply with the constitutional right to a “just and 
reasonable return.”  Under BHMC §§ 4-5-401 and 4-6-11, a housing provider has the right to 
request a rent adjustment on the basis that an additional rent increase is necessary so that the 
housing provider is able to obtain a “just and reasonable return” from the property. 

No rent increase application has been filed with the City since 2017, when the maximum annual 
rent increase allowed by Chapter 6 was lowered from 10% to 3%.  This may be due, at least in 
part, to the State Costa Hawkins Rental Housing Act (Civil Code Section 1954.20 et seq.) which 
allows rents to be increased to market level when a unit is voluntarily vacated.    

BHMC Rent Adjustments 

Chapter 5.  BHMC § 4-5-401 provides that for the units that are subject to its provisions,1 an 
independent hearing officer designated by the City Manager shall review and make  
determinations on applications form landlords for special increases above those allowed for under 

                     
1 Approximately 217 rental units in the City are subject to Chapter 5. 
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BHMC § 4-5-303 based on hardship. Chapter 5 is an example of an ordinance that uses various 
factors rather than a net operating income formula to determine a just and reasonable return.  

A hearing officer may grant any application for rent adjustment if the hearing officer determines 
that a rent adjustment is necessary in order to: 

1. Implement the purposes of this chapter and to protect the public health and welfare, with 
particular reference to protecting the occupants of apartment units from unreasonable 
rent increases, while at the same time recognizing the landlord’s need to have the rent 
be sufficient to cover maintenance and the costs of operation of the building, and 
encouraging capital improvements; or 

2. Prevent the strict application of this chapter from imposing an undue economic hardship 
upon a landlord in a particular case of special circumstances; or 

3. Prevent the provisions of this chapter from operating in an unreasonable or illegal manner 
in the particular circumstances of an applicant (BHMC § 4-5-401 (A)). 

Chapter 6. A Maintenance of Net Operating Income (MNOI) formula is a type of just and 
reasonable return standard used by many RSO jurisdictions, including Beverly Hills with respect 
to Chapter 6 units.   BHMC § 4-6-11 provides that a rent adjustment shall be approved in order 
to provide a just and reasonable return and maintain net operating income.  Under an MNOI 
standard, a “just and reasonable return” is determined by comparing the current net operating 
income with a base year net operating income.  The base year has historically been determined 
by cities/counties with rent stabilization ordinances to be the year prior to the enactment of the 
rent stabilization ordinance.  The base year for units in the City of Beverly Hills that are subject 
to Chapter 6 is 2016 (BHMC §4-6-11 B (1) (e)). A more detailed explanation of the MNOI is 
provided below.  

BHMC § 4-6-11 provides that an independent hearing officer will receive and consider 
applications from landlords for special increases above those allowed for under BHMC § 4-6-3 
for units under Chapter 6 based on achieving a just and reasonable pursuant to net 
operating income principles:  

1. A landlord may file a rent adjustment application with the City for all rental units in the 
landlord’s rental complex to achieve a just and reasonable return based on net operating 
income principles as set forth in B of this section, or on any other ground authorized by 
this chapter or by regulations adopted by the city council (BHMC §4-6-11 (A)). 

2. A rent adjustment shall be approved in order to provide a just and reasonable return and 
maintain net operating income . (BHMC § 4-6-11 (B)).  

3. Fair net operating income: fair return applications shall be considered according to the 
following guidelines 

a. Net operating income equals gross income minus operating income (BHMC §4-
6-11 (B) (1). 
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In order for a hearing officer to determine fair net operating income, the hearing officer 
must evaluate the net operating income for the current year when the application is filed 
(all allowable gross income minus all allowable operating expenses), against the base 
year, 2016, net operating income (all allowable gross income minus all allowable 
operating expenses).  The hearing officer may use a different base year if the owner, for 
good cause, cannot produce financial records for 2016. There is a presumption that the 
net operating income for the base year provided a fair rate of return.  However, BHMC § 
4-6-11(B) (1) (g) provides that the presumption may be rebutted by a property owner by 
demonstrating to the hearing officer that the landlord’s operating and maintenance 
expenses in the base year were unusually high or low in comparison to other years or the 
rent in the base year was disproportionately low due to the fact that it was not established 
in an arms-length transaction or other peculiar circumstances. 

It is important to note that mortgage interest and principal payments, as well as other 
expenses, are excluded from operating expenses.  BHMC §4-6-11 (B) provides criteria 
for determining net operating income as follows: 
 B.   Substantive Grounds For A Rent Increase Application: A rent adjustment shall be 
approved in order to provide a just and reasonable return and maintain net operating 
income in accordance with the following criteria: 
      1.   Fair Net Operating Income: Fair return applications shall be considered 
according to the following guidelines: 
         a.   Net Operating Income: Net operating income equals gross income minus operating 
expenses. 
         b.   Gross Income: Gross income equals the following: 
  (1)   Gross rents, computed on the basis of one hundred percent (100%) occupancy, 
using current rent levels, including the current year annual general adjustment. To the 
extent that the annual general rent adjustment was not fully implemented or received 
during the entire current year, it shall be annualized to reflect the total annual gross 
rents to which the property owner is already entitled, plus 
            (2)   Interest from security and cleaning deposits (except to the extent that said 
interest is payable to the tenants), plus 
            (3)   Income from services, garage and parking fees, plus 
            (4)   All other income or consideration received or receivable for or in connection 
with the use or occupancy of rental units and housing services, minus 
            (5)   Uncollected rents due to vacancy and bad debts, to the extent that the 
same are beyond the landlord's control. Uncollected rents in excess of five percent (5%) 
of gross rents shall be presumed to be unreasonable and shall not be deducted from 
gross rents unless it is established that they result from circumstances that are likely to 
continue to exist in future years. 
         c.   Operating Expenses; Inclusions: Operating expenses shall include the 
following: 
            (1)   Rent increase application filing fees (if the application is found to be 
meritorious); 
            (2)   Annual registration fees to the extent that they cannot be passed through to 
tenants, pursuant to resolution of the city council; 
            (3)   License fees, real property taxes, utility costs, insurance; 

3-5



RSC: May 4, 2022 
RSO Fair Return-Surcharges; maximum rent increase 
Page 6 

            (4)   Normal and reasonable repair and maintenance expenses for rental units 
and the building or complex of buildings of which the building is a part, including 
common areas, which shall include, but not be limited to, painting, normal cleaning, 
fumigation, landscaping, repair and replacement of all standard services, including 
electrical, plumbing, carpentry, furnished appliances, drapes, carpets and furniture. 
Owner performed labor shall be counted at reasonable rates established by the cost of 
obtaining similar services in and around the city, provided the applicant submits 
documentation showing the date, time, and nature of the work performed by the 
property owner; 
            (5)   Allowable legal expenses, and management expenses (contracted or owner 
performed), including necessary and reasonable advertising, accounting, other 
managerial expense. Management expenses are presumed to be six percent (6%) of 
gross income, unless established otherwise. Management expenses in excess of eight 
percent (8%) of gross income are presumed to be unreasonable and shall not be 
allowed unless it is established that such expenses do not exceed those ordinarily 
charged by commercial management firms for similar residential properties; 
            (6)   Attorney fees and costs incurred in connection with successful good faith 
attempts to recover rents owing and successful good faith unlawful detainer actions not 
in violation of applicable law, to the extent the same are not recovered from tenants; 
            (7)   Building improvements, the cost of any improvement mandated by any 
government statute, rule or regulation enacted after January 1, 2017, major repairs, 
replacement and maintenance, except to the extent such costs are compensated by 
insurance proceeds, subject to the condition that said improvements shall be amortized 
in years according to the schedule below, provided that the hearing officer may use 
seven (7) years for unlisted items, or such other period of time as is determined by the 
hearing officer to be reasonable. 

Improvement Years 
Improvement Years 

Air conditioner 10 
Appliances, major (other than those specifically listed) 7 
Cabinets 10 
Dishwasher 7 
Doors 10 
Dryer 7 
Drywall 10 
Electric wiring 15 
Elevator 20 
Fencing 10 
Fire alarm system 10 
Fire escape 10 
Flooring 7 
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Garbage disposal 7 
Gates 10 
Gutters 10 
Heating 10 
Insulation 10 
Locks 7 
Paving 10 
Plumbing 10 
Pumps 10 
Refrigerator 10 
Roofing 10 
Security system 10 
Stove 10 
Washing machine 7 
Water heater 7   

  
            (8)   Reasonable expenses, fees and other costs for professional services 
reasonably incurred in the course of successfully pursuing or defending rights under or 
in relationship to this chapter. 
         d.   Excluded From Operating Expenses: Operating expenses shall not include: 
            (1)   Maintenance and repair work that resulted from the intentional deferral of 
other repairs or work, which deferral caused significant deterioration of housing 
services, the building or individual units (if the time since the work was performed 
significantly exceeds the amortization periods established in subsection B1c(7) of this 
section, it shall be presumed that it was intentionally deferred); 
            (2)   Avoidable and unnecessary expense increases since the base year; 
            (3)   Mortgage interest and principal payments; fees, other than fees expressly 
authorized by subsection B1c of this section; 
            (4)   Penalties and interest awarded for violation of this or any other law; or legal 
fees, except as provided in this section; 
            (5)   Depreciation; 
            (6)   Any expenses for which the landlord has been reimbursed by any utility 
rebate or discount, security deposit, insurance settlement, judgment for damages, or 
settlement; 
            (7)   Any expense that has been passed through lawfully to tenants pursuant to 
the provisions of this chapter. 
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If a hearing officer determines that the owner is not receiving fair net operating income 
from the property, the hearing officer shall permit rent increases to the maximum 
allowable rent such that the landlord’s net operating income shall be increased  by 100% 
of the percentage increase in the Consumer Price Index (CPI) between the base year 
and the current year. A rent increase cannot exceed the rent increase requested in the 
application.  

Chapter 6 also contains a savings clause whereby a hearing officer may receive relevant 
evidence demonstrating that a landlord is not receiving a just and reasonable return under 
the provisions of the net operating income formula so that the application of the net 
operating formula may be modified to provide a just and reasonable return to the landlord.  

Rent Adjustment Application Process 

A Landlord Rent Adjustment Application (Attachment D) must be filed with the RSO office along 
with the required fee.  The application should also include: proof of completion of rent registration; 
a letter authorizing a designated agent to submit the application on the landlord’s behalf (if 
applicable); and supporting documentation.  

Upon receipt of the application the City will have ten (10) business days to determine whether the 
application is complete.  If the application is not complete, the City will notify the landlord in writing 
of the deficiencies. 

The City will then issue a notice that the application was filed and serve the notice to the landlord 
and all affected tenants. The notice shall invite submittal of evidence from all concerned parties. 

A hearing shall be scheduled within sixty (60) days after the application has been deemed 
complete.  A notice of hearing shall be mailed to the applicant and all affected parties within ten 
(10) business days prior to the hearing. At the hearing, the parties may offer documents and 
testimony, written declarations or other evidence that is relevant to the requested rent adjustment.  

Within thirty (30) days after the hearing is closed, the hearing officer shall issue a decision with 
written findings. Any final decision of the hearing officer is subject to judicial review pursuant to 
California Civil Procedure § 1094.5.  A copy of the Landlord Rent Adjustment Application 
Instructions is attached as Attachment E.  

 
Next Steps 
 
Staff encourages the Commission to discuss what, if any, revisions should be recommended to 
the City Council to be made to the RSO regarding surcharges, including seismic retrofit, and 
allowable annual rent increases for both Chapter 5 and Chapter 6 of the RSO or request staff to 
provide additional information to assist in making a recommendation to City Council.  
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