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T he tenant’s responsibility to pay rent depends 
on the landlord’s fulfilling her legal duty to 
maintain the property and keep it in good 

repair. Obviously, then, keeping up rental property 
should be something every landlord takes seriously.

This chapter describes the specific housing standards 
and laws landlords must follow, and outlines 
strategies for dealing with tenants who threaten to or 
actually do with hold rent because of the property’s 
condition. It also provides practical advice on how 
to stay on top of your repair and maintenance needs, 
and minimize financial penalties and legal problems.

RELATED TOPIC
Issues regarding the landlord’s duty to repair 

and maintain the property are also covered in other 
chapters. See:

• lease and rental agreement provisions on land lords’ and 
tenants’ responsibilities for repair and maintenance: 
Chapter 2

• delegating maintenance and repair responsibilities to a 
manager: Chapter 6

• highlighting repair and maintenance procedures in a 
move-in letter and using a Landlord/Tenant Checklist to 
keep track of the premises before and after the tenant 
moves in: Chapter 7

• landlord’s liability for a tenant’s injuries from defective 
and dangerous housing conditions: Chapter 12

• how to avoid illegal retaliatory evictions after tenants 
complain about housing conditions or withhold rent: 
Chapter 15

• conducting a final inspection of the rental unit for 
cleaning and damage repair before the tenant moves 
out: Chapter 20, and

• evicting a tenant who damages the property: Chapter 18.

State and Local Housing 
Standards
Several state and local laws set housing standards 
for residential rental property. These laws require 
landlords to put their rental apartments and houses in 
good condition before renting them, and keep them 
that way while people live there. Here is a list of the 
laws you need to know about.

California’s State Housing Law. Also known as the 
State Building Standards Code, this law lists property 
owners’ general obligations to keep residential 
property in livable condition. (H&S §§ 17900–
17997.8, including regulations contained in Title 25 
of the California Code of Regulations.) It refers, in 
turn, to very specific housing standards contained 
in the Uniform Housing Code enforced by local 
governments.

Industry codes. Several “industry codes” also set 
habitability standards. Most cities and counties 
have adopted and enforce the Uniform Housing 
Code (UHC), which contains very specific housing 
standards—for example, regarding the heating 
system. The UHC is available in most libraries and 
may be purchased from the International Code 
Council (ICC). The Los Angeles District Office is 
at 5360 Workman Mill Road, Whittier, CA 90601-
2298, 888-ICC-SAFE. The ICC website is at www.
iccsafe.org. A few cities, including Los Angeles, have 
enacted ordinances with additional requirements. 
(Besides the UHC, there are Uniform Building, 
Plumbing, and Mechanical Codes, and a National 
Electrical Code.) Check with the building inspector 
or health department of the city or county where you 
own rental property to see which local laws apply to 
your property.

Civil Code Sections 1941.1–.3. These state statutes list 
the minimum legal requirements for a rental dwelling 
to be “tenantable,” or legal to rent to tenants. If 
your property doesn’t meet these requirements—for 
example, if it has a leaking roof—a tenant may be 
excused by a judge from paying all or part of the 
rent. Many of the Section 1941.1–.3 requirements 
overlap those set forth in the State Housing Law and 
local ordinances. (For example, Civil Code § 1941.1 
requires only that “hot water” be available, while the 
UHC requires that the water heater be able to heat 
the water to 110° Fahrenheit.) 

Civil Code Section 1941.4 and Public Utilities Code 
Section 788. These statutes make residential landlords 
responsible for installing a telephone jack in each of 
their rental units and placing and maintaining inside 
phone wiring.
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How Many Smoke Detectors Must I Install?

The California Building Code gives you the details on 
where you must install smoke detectors. (Calif. Building 
Code § 310.9.)

Install at least one smoke detector in every bedroom 
and one outside in the hallway. Install one detector 
on each level of the home, if you have a second floor 
or basement. On floors without bedrooms, detectors 
should be installed in or near living areas, such as dens, 
living rooms, or family rooms. Do not install them in 
the kitchen or close to the shower because steam may 
trigger frequent false alarms.

You also need to think about where, exactly, to place 
the device. Generally, install detectors on the ceiling at 
least four inches out from the wall. If you must install 
them on the wall, place them at least four inches down 
from the ceiling but no lower than 12 inches from the 
ceiling. (Keep them high because smoke rises.) Place 
smoke detectors at the top of each stairwell and at the 
end of each long hallway. Do not place them any closer 
than within three feet of an air supply register that might 
recirculate smoke resulting in a delayed alarm. Be sure to 
keep the detector away from fireplaces and wood stoves 
to avoid false alarms.

Health and Safety Code Section 13113.7. This state 
statute requires all units in multiunit buildings 
to have smoke detectors. The details are in the 
California Building Code (see above).

Health and Safety Code Sections 17926 & 17926.1. A land-
lord must install a carbon monoxide detector, approved 
and listed by the State Fire Marshal pursuant to Health 
and Safety Code Section 13263, in each dwelling 
unit having a fossil fuel burning heater or appliance, 
fireplace, or an attached garage. If a tenant becomes 
aware that the device is not working and notifies the 
landlord, the landlord must fix or replace it.

Health and Safety Code Section 13220. This state 
statute requires landlords to provide information 
on emergency procedures in case of fire to tenants 
in multistory rental properties. The statute applies 
to apartment buildings that are two or more stories 
high and contain three or more rental units that open 
into an interior hallway or lobby area. Landlords 

must post emergency information on signs using 
international symbols at every stairway area and in 
other specified places throughout the building. 

Enforcement of Housing 
Standards
The State Housing Law and local housing codes are 
enforced by the building department of the city (the 
county, in unincorporated areas). Violations creating 
immediate health hazards, such as rats or broken 
toilets, are handled by the county health department. 
Fire hazards, such as trash in the hallways, are dealt 
with by the local fire department.

You may never have to deal with these local 
agencies if you follow our advice in this chapter to:

• comply with state and local housing codes, and 
keep your rental property well maintained 

• establish a system for tenants to regularly report 
on maintenance and repair needs, and 

• respond quickly when tenants make complaints 
(rather than face repair orders and penalties 
from local government agencies, reduced rent 
from tenants, and/or other financial losses).

Inspections by Local Agencies
A local building, health, or fire department usually 
gets involved when a tenant complains. The agency 
inspects the building and, if it finds problems, 
issues a deficiency notice that requires the owner to 
remedy all violations, including any the tenant didn’t 
complain about. Owners of residential rental property 
in Los Angeles County who have received certain 
deficiency notices from local building or health 
department officials must register their substandard 
property with the county within ten days. A landlord 
who fails to comply can face civil and criminal 
penalties—including not being able to evict a tenant 
of the substandard property for nonpayment of rent. 
(H&S §§ 17997–17997.5.)

In some cases, a tenant’s complaint about a single 
defect can snowball, with the result that several 
agencies require the landlord to make needed repairs. 
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For example, say a tenant complains to the health 
department about a lack of heat. During its inspection, 
the health department observes an unsafe stove and 
an unventilated bathroom. The health department 
notifies the fire department about the stove and tells 
the building department about the bathroom, which 
results in inspections by both departments. 

Some cities don’t wait for tenants to complain. As 
discussed in Chapter 13, they routinely inspect rental 
property for compliance with local law.

State and local agencies don’t enforce Civil Code 
§ 1941.1, which requires a rental unit to be “tenantable.” 
It is enforced by the tenant through the withholding of 
rent and other remedies, as described below. 

Failure to Comply With Repair Orders
If you fail to make any repairs demanded by local 
officials, the city or county may bring a lawsuit, or 
even criminal charges, against you. Violations of the 
State Housing Law are misdemeanors, punishable by 
a fine of up to $1,000 ($5,000 for a second offense 
within five years) or up to six months’ imprisonment, 
or both. (H&S §§ 17995–17995.5.) For very serious 
violations due to “habitual neglect of customary 
maintenance” that endanger “the immediate health 
and safety of residents or the public” within a five-year 
period, the maximum penalty is a $5,000 fine and 
up to a year in jail. (In 2000, a San Jose landlord who 
repeatedly refused to attend to serious repair problems 
was sentenced to live in her own apartment house. For 
60 days, she lived in a roach-infested two-bedroom 
with a broken oven, a stove with one working burner, 
faulty electrical wiring, a broken window, leaky pipes, 
and crumbling ceiling. It rented for $1,100 a month. 
(San Francisco Chronicle, October 3, 2000).)

You may be required to pay “relocation benefits” 
to tenants who must move in order for you to effect 
repairs. (H&S § 17980.7.) (The tenant’s right to 
move out is discussed below.) If the court finds that 
the substandard conditions constitute a nuisance (a 
serious threat to safety or morals), it may order the 
building to be razed or removed. You may even be 
disallowed from claiming state income tax write-
offs associated with the property, including interest, 

taxes, and depreciation on the building. (California 
Revenue and Taxation Code § 24436.5.)

In addition to penalties assessed by governmental 
agencies, the tenant may sue you if you don’t make 
necessary repairs. Tenants can ask the judge to order 
the landlord to make repairs (and reduce rent until 
repairs are completed), or even to appoint a receiver 
who would be authorized to collect rents, manage 
the property, and supervise the necessary repairs. 
Even after the repairs are completed and the receiver 
discharged, the court can order you to report to it 
concerning the condition of the building for up to 18 
months. (H&S § 17980.7.) 

Delegating Repair and Maintenance 
Responsibilities to Tenants

Any lease or written rental agreement provision by 
which a tenant agrees to give up his rights to a habitable 
home is illegal and unenforceable. (Green v. Superior 
Court, 10 Cal. 3d 616 (1974).) Nor can a landlord escape 
the duty to keep rented property in good repair and 
properly maintained by trying to make it the tenant’s 
responsibility. 

But the tenant and landlord can agree that the tenant 
is solely responsible for repairs and maintenance in 
exchange for lower rent. (CC § 1942.1. Also see Knight 
v. Hallsthammar, 29 Cal. 3d 46 (1981).) (See Clause 17 
of our form lease and rental agreements in Chapter 2.) 
Major maintenance and repair duties are rarely, however, 
appropriate candidates for delegation, since these jobs 
will generally involve a significant amount of money 
and will require expertise that the average tenant is not 
likely to possess. (Even when the landlord has delegated 
maintenance and repair, the tenant has no responsibility 
to improve the property.  Put another way, if the item or 
component is beyond further repair, the tenant has no 
duty to replace it.) In any delegation situation, monitor 
the situation to make sure that your tenant-repairperson 
chooses proper materials and procedures.

See the text below for a discussion of a tenant’s rights 
to withhold rent and sue when a landlord fails to keep 
the rental property in a habitable condition. For a related 
topic—setting repair and maintenance responsibilities 
for a resident manager—see Chapter 6.
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Housing Standards Under State Law

Rental housing standards established by Civil Code 
§§ 1941.1–.3, the State Housing Law and its implementing 
regulations, and the Uniform Housing Code (UHC) include: 

• A structure that is weatherproof and waterproof; 
there must be no holes or cracks through which 
wind can blow, rain can leak in, or rodents can enter 
(CC § 1941.1).

• A plumbing system in good working order (free 
of rust and leaks), connected to both the local 
water supply and sewage system or septic tank. 
The landlord is not responsible for low pressure, 
contamination, or other failures in the local water 
supply—his obligation is only to connect a working 
plumbing system to the water supply (CC § 1941.1).

• A hot water system capable of producing water of at 
least 110 degrees Fahrenheit (CC § 1941.1 and UHC). 

• A heating system that was legal when installed (CC 
§ 1941.1), and which is maintained in good working 
order and capable of heating every room to at least 
70 degrees Fahrenheit (UHC).

• An electrical system that was legal when installed, 
and which is in good working order and without 
loose or exposed wiring (CC § 1941.1). There must 
be at least two outlets, or one outlet and one light 
fixture, in every room but the bathroom (where only 
one light fixture is required). Common stairs and 
hallways must be lighted at all times (UHC).

• A lack of insect or rodent infestations, rubbish, or 
garbage in all areas (CC § 1941.1). With respect to the 
living areas, the landlord’s obligation to the tenant is 
only to rent out units that are initially free of insects, 
rodents, and garbage. If the tenant’s housekeeping 
attracts pests, that’s not the landlord’s responsibility. 
However, the landlord is obliged to keep all common 
areas clean and free of rodents, insects, and garbage 
at all times.

• Enough garbage and trash receptacles in clean 
condition and good repair to contain tenants’ trash 
and garbage without overflowing before the refuse 
collectors remove it each week (CC § 1941.1).

• Floors, stairways, and railings kept in good repair (CC 
§ 1941.1).

• The absence or containment of known lead paint 
hazards (deteriorated lead-based paint, lead-

contaminated dust or soil, or lead-based paint 
disturbed without containment (CC § 1941.1; H&S 
§ 17920.10). See Chapter 12 for more information on 
lead hazards.)

• Deadbolt locks on certain doors and windows, 
effective July 1, 1998 (CC § 1941.3). Your duty to pro-
vide locks is explained in more detail in Chapter 12.

• Ground fault circuit interrupters for swimming pools 
(effective July 1, 1998), and antisuction protections 
on wading pools, excepting single-family residence 
rentals (effective January 1, 1998 for new pools and 
January 1, 2000 for existing pools) (H&S §§ 116049.1 
and 116064).

Each rental dwelling must, under both the UHC and the 
State Housing Law, have the following:

• A working toilet, wash basin, and bathtub or shower. 
The toilet and bathtub or shower must be in a room 
that is ventilated and allows for privacy.

• A kitchen with a sink, which cannot be made of an 
absorbent material such as wood.

• Natural lighting in every room through windows 
or skylights having an area of at least one-tenth of 
the room’s floor area, with a minimum of 12 square 
feet (three square feet for bathroom windows). The 
windows in each room must be openable at least 
halfway for ventilation, unless a fan provides for 
ventilation.

• Safe fire or emergency exits leading to a street or 
hallway. Stairs, hallways, and exits must be litter free. 
Storage areas, garages, and basements must be free 
of combustible materials.

• Every apartment building having 16 or more units 
must have a resident manager (25 CCR § 42).

Civil Code § 1941.4 and Public Utilities Code § 788 make 
residential landlords responsible for installing a telephone 
jack in their rental units, and for placing and maintaining 
inside phone wiring.

Health and Safety Code § 13113.7 requires smoke 
detectors in all multiunit dwellings, from duplex on up. 

Health and Safety Code §§ 17916 and 17926.1 require 
carbon monoxide detectors in all dwelling units, and Health 
and Safety Code § 13220 requires landlords to provide 
inform a tion on emergency procedures in all multistory 
buildings.
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A tenant may also withhold rent if you fail to make 
necessary repairs. In fact, if you haven’t made repairs 
within 35 days after being ordered to by a government 
agency, the tenant is automatically entitled to withhold 
rent and the landlord is prohibited from demanding 
payment.  (Civil Code § 1942.4.) 

Under the Rent Escrow Account Program (REAP), 
Los Angeles tenants living in rental properties where 
the owner fails to make repairs ordered by the local 
building or health department within the specified 
amount of time (such as 30 days), have certain rights: 
Specifically, such tenants may have their rent reduced 
(up to 50%), and have the option of paying their 
reduced or full rent to the landlord/owner or to a city-
managed escrow account. For details, see the website of 
the Los Angeles Housing and Community Investment 
Department (http://lahd.lacity.org/lahdinternet); check 
the “Landlords” section or search REAP.

Both the city and county of Sacramento have 
similar REAP ordinances, but they are seldom used.

 
CAUTION
If you discover a meth lab (or the remnants of 

one) in a tenant’s unit, be extremely careful and thorough in 
your clean-up efforts. The chemicals used to make this illegal 
drug are extremely dangerous and harmful to health. See 
“Clean Meth Labs Carefully,” in Chapter 18.

Maintenance of Appliances 
and Other Amenities
State and local housing laws deal with basic living 
conditions only—heat, water, and weatherproofing, 
for example. They do not deal with “amenities”—
other facilities that are not essential but make living a 
little easier. Examples are stoves, refrigerators, drapes, 
washing machines, swimming pools, saunas, parking 
places, intercoms, and dishwashers. The law does not 
require the landlord to furnish these things, but a 
landlord who does might be required to maintain or 
repair them—not by state and local housing laws, but 
by the landlord’s own promise to do so. 

The promise might be express or implied. When the 
lease or rental agreement says that the landlord will 
repair or maintain certain items, such as appliances, the 
promise is express. When the landlord (or a manager 
or agent) says or does something that seems to indicate 
the landlord would be responsible for repairing or 
maintaining an item or facility, the promise is implied. 
Here are some typical examples of implied promises.

EXAMPLE 1: Tina sees Joel’s ad for an apartment, 
which says “heated swimming pool.” After Tina 
moves in, Joel stops heating the pool regularly 
because his utility costs have risen. Joel has 
violated his implied promise to keep the pool 
heated. (Joel should avoid ad language that 
commits him to such things.)

EXAMPLE 2: When Joel’s rental agent shows Tom 
around the building, she goes out of her way 
to show off the laundry room, saying, “Here’s 
the laundry room—it’s for the use of all the 
tenants.” Tom rents the apartment. Later the 
washing machine in the laundry room breaks 
down, but Joel won’t fix it. Joel has violated his 
implied promise to maintain the laundry room 
appliances in working order.

EXAMPLE 3: Tina’s apartment has a built-in 
dishwasher. When she rented the apartment, 
neither the lease nor the landlord said anything 
about who was to repair the dishwasher if it 
broke. The dishwasher has broken down a few 
times and whenever Tina asked Joel to fix it, he 
did. By doing so, he has established a “usage” or 
“practice” that the landlord—not the tenant—is 
responsible for repairing the dishwasher. 

If you violate an express or implied promise 
relating to the condition of the premises, the tenant 
may sue you for money damages, usually in small 
claims court. The tenant cannot repair the appliance 
and deduct the cost from the rent. Keep in mind 
that you can’t label an essential piece of equipment 
an “amenity” and hope to avoid either your duty to 
supply it or the consequences (such as a tenant’s rent 
withholding) if you fail to. 
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$ RENT CONTROL
Don’t decrease services. A decrease in promised 

services, including a refusal to continue maintenance, may 
be considered an illegal rent increase. A court or rent board 
may also view a failure to maintain amenities or services as a 
decrease in services, and order a rent decrease for the tenant.

The Tenant’s Responsibilities
State law also requires tenants to use rented premises 
properly and keep them clean. Specifically, Civil 
Code §§ 1941.2–.3 require the tenant to:

• Keep the premises as “clean and sanitary as the 
condition of the premises permits.” For example, a 
tenant whose kitchen had a rough, unfinished 
wooden floor that was hard to keep clean would 
not be able to keep the floor bright, shiny, and 
spotless.

• Properly operate gas, electrical, and plumbing 
fixtures. Examples of abuse include overloading 
an electrical outlet, flushing large foreign 
objects down the toilet, and allowing bathroom 
fixtures to become filthy.

• Refrain from damaging or defacing the premises or 
allowing anyone else to do so.

• Use living and dining rooms, bedrooms, and kitchens 
for their proper respective purposes. For example, 
the living or dining room should not regularly 
be used as a makeshift bedroom.

• Report broken door or window locks in the dwelling 
unit. Tenants are specifically charged with the 
duty to alert you of malfunctioning locks in 
their units. If a tenant has not notified you 
of a problem, and you in fact are unaware of 
the broken device, you will not be liable for a 
violation of the state law.

In addition, under Civil Code § 3479, every 
tenant is prohibited from disturbing the neighbors’ 
peaceful enjoyment of their property. This is known 
as refraining from creating or allowing a “nuisance,” 
which is discussed more fully in Chapter 12.

To protect yourself, make sure your lease or rental 
agreement spells out basic tenant obligations. (See 
Clause 11 of our form agreements in Chapter 2.)

A tenant’s isolated or minor violation of these duties 
will not relieve a landlord from the duty to provide a 
habitable dwelling. (The landlord is still responsible 
for the condition of the premises and can be pros-
ecuted for violating housing standards.) However, if 
a tenant is in “substantial violation” of any of these 
requirements, and this violation “substantially contrib-
utes” to the untenantable condition (or “substantially 
interferes” with the landlord’s obligation to make the 
dwelling tenantable), the landlord is relieved from the 
duty to repair the condition. The tenant cannot with-
hold rent or sue the landlord if the tenant has con-
tributed to the poor condition of the premises. (CC 
§§ 1929, 1941.2, and 1942(c).)

EXAMPLE: Lance complains to his landlord, Gary, 
about a defective heater. When Gary’s repairper-
son goes to fix the heater, he is confronted by an 
overwhelming smell of garbage and mildewed 
laundry. Lance cannot sue Gary for failing to fix 
the heater until and unless Lance cleans house, 
even though the foul smell didn’t cause the heater 
to break. Lance’s failure to keep the place clean 
and sanitary obviously interferes substantially 
with his landlord’s attempt to fix the heater.

To protect a landlord against a tenant’s careless 
damage to the property, our lease and rental agree-
ments make the tenant financially responsible for 
repair of damage caused by the tenant’s negligence 
or misuse. (See Clause 18, Chapter 2.) That means, 
where the tenant or his friends or family cause dam-
age—for example, a broken window, a toilet clogged 
with children’s toys, or a refrigerator that no longer 
works because the tenant defrosted it with a carving 
knife—it’s the tenant’s responsibility to make the re-
pairs or to reimburse the landlord for doing so. 

EXAMPLE: By his own sorrowful admission, 
Terry, angry over the loss of his job, puts his 
fist through a window. As a result, a cold wind 
blows in, cooling off Terry, if not his temper. 
Terry can’t withhold rent to make his landlord 
fix the window, since Terry caused the problem 
in the first place. However, under state and local 
law, Terry’s landlord is still responsible for fixing 
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the window, after which he can and should bill 
Terry for the repair.

If a tenant refuses to repair or pay for the damage 
he caused, you can sue the tenant, normally in small 
claims court, for the cost of the repairs. If the tenancy 
is from month to month in a non-rent-controlled 
area, you may also want to consider a 30-day termi-
nation notice (or a 60-day notice if the tenant has 
lived there one year or longer). If the damage is very 
severe, such as numerous broken windows or holes in 
the wall, you can use a three-day notice and sue for 
eviction on the basis that the tenant has “committed 
waste” to the property. (See Chapter 18 and The Cali-
fornia Landlord’s Law Book: Evictions.)

You could also evict based on the tenant’s breach 
of the lease or rental agreement provision forbidding 
damage to the premises (Clause 18), but you would 
have to give the tenant a chance to correct the 
problem. On the other hand, if you proceed under 
the theory that the tenant has committed waste, your 
three-day notice need not give this option—except 
in some rent-controlled cities. (CCP § 1161(4).) In 
any eviction case based on a three-day notice, you 
must also be able to establish that the damage was 
truly caused by the tenant’s neglect, or you will lose 
the case and have to pay the tenant’s court costs and 
attorneys’ fees.

The Tenant’s Right to 
Repair and Deduct
Under certain circumstances, a tenant can, without 
your permission, have a defect repaired and withhold 
the cost of the repairs from the following month’s 
rent. (CC § 1942.) (A tenant can also just move out 
of an untenantable premise—see below.) This is 
commonly called the “repair-and-deduct” remedy. It 
is subject to the following restrictions: 

• The defect must be related to “tenantability.” In 
other words, the problem must be serious and 
directly related to health or safety. Examples 
are broken heaters, stopped-up toilets, broken 

windows, and the absence or malfunctioning of 
legally required door and window locks.

• The defect or problem must not have been 
caused by the careless or intentional act of the 
tenant or a guest. Thus, a tenant who broke a 
window cannot use this remedy to replace it. 

• The amount the tenant withholds must be less 
than one month’s rent.

• The tenant can use this remedy no more than 
twice in any 12-month period.

• Before having the repair done, the tenant must 
give the landlord or manager notice of the 
problem and a “reasonable” amount of time to 
fix it. The notice can be oral or written.

Of all these rules, the rule that the tenant give 
“reasonable” notice is the one most open to interpre-
tation. According to Civil Code § 1942(b), reasonable 
notice is presumed to be 30 days. But it can be a lot 
less for an urgent problem, such as a defective heater 
in winter, a leaky roof during the rainy season, or a 
stopped-up toilet in a one-bath unit any time.

EXAMPLE 1: In July, Pam tells her landlord, 
Lorraine, that she was treated to some April 
showers in her living room three months earlier, 
due to a leaky roof. Unless it suddenly starts 
raining regularly in the middle of summer, this 
problem, though serious, isn’t urgent. Pam must 
wait at least 30 days before she can take the 
repair into her own hands. 

EXAMPLE 2: On a cold Monday in January, 
Frank tells his landlord, Regina, that the heater 
no longer works. By Wednesday night, Regina 
still hasn’t fixed the heater. In the meantime, 
Frank and his family must sleep in a 45-degree 
apartment. So on Thursday, after only two days, 
Frank has the heater fixed, at a cost of $200. In 
February, Frank deducts this amount from his 
rent. Regina sues to evict Frank for nonpayment 
of rent. The judge decides that two days’ notice 
was reasonable under the circumstances, and 
Regina loses. She must pay not only her own 
court costs and attorneys’ fees, but Frank’s as well. 
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EXAMPLE 3: Phil complains to his landlord, 
Linton, that the kitchen sink faucet drips 
slightly. Under their rental agreement, the 
tenant is not allowed to do any repairs on the 
rental unit. Although the duty to fix the faucet 
is Linton’s, the problem does not pose a serious 
health or safety threat. Consequently, Phil 
cannot use the repair-and-deduct remedy. 

If it comes to a fight, reasonable notice will be 
defined by a judge, not by the landlord. Going to 
court over this sort of dispute, unless the tenant’s 
behavior was truly outrageous, is not a productive 
way to arrive at a decision. Your best bet is to set up a 
good responsive maintenance system and stick to it. 
We discuss this in more detail below. When deciding 
whether the tenant acted reasonably, a judge will 
consider how much it would have cost you to make the 
same repair. Obviously, a tenant who pays $300 for a 
simple toilet repair that should have cost only $100 is 
acting more unreasonably than one who paid $100 for 
a repair you could have accomplished for $75. 

Common Myths About 
Responsibilities for Repairs

Paint. No state law requires a landlord to repaint the 
interior every so often. So long as the paint isn’t actually 
flaking off, it should comply with the law. The situation 
is different, however, if you are dealing with deteriorating 
lead-based paint. (We discuss landlord liability for health 
problems caused by exposure to lead paint in Chapter 12.) 

Drapes and Carpets. As for carpets and drapes, so long 
as they’re not sufficiently damp or mildewy to constitute 
a health hazard, and so long as carpets don’t have 
dangerous holes that could cause someone to trip and 
fall, you aren’t legally required to replace them. 

Windows. Quite a few landlords think a tenant is 
responsible for all broken windows. This is not true. 
A tenant is responsible only if the tenant or a guest 
intentionally or carelessly broke the window. If the damage 
was outside the tenant’s control, however—for example, 
because a burglar, vandal, or neighborhood child broke a 
window—you are responsible for fixing the window.

The Tenant’s Right to 
Withhold Rent When the 
Premises Aren’t Habitable
The repair-and-deduct remedy isn’t the only legal way 
a tenant can withhold part or all of the rent from a 
landlord who doesn’t properly maintain residential 
property. A tenant can also legally refuse to pay 
all or part of the rent if the unit falls short of the 
minimum requirements for a habitable dwelling as 
set forth in Civil Code § 1941.1 and other applicable 
housing and industry codes. In addition, one court 
decision seems to have expanded tenants’ rights by 
allowing them to withhold rents for deficiencies not 
even addressed by building or housing statutes. (For 
example, in Secretary of HUD v. Layfield, 88 Cal. 
App. 3d Supp. 28 (1979), an appellate court ruled 
that a tenant could withhold rent if the landlord 
failed to provide adequate security patrols, even 
though there is no law requiring security guards.)

What Justifies Rent Withholding
Under California law, every landlord makes an im-
plied promise that a dwelling will be fit for human 
habitation—whether or not that promise is written 
down in a lease or rental agreement. (Green v. Superior 
Court, 10 Cal. 3d 616 (1974).) When landlords don’t 
keep the place in a habitable condition at all times, 
they are said, in legal jargon, to have “breached the 
implied warranty of habitability.” That breach justifies 
the tenant’s withholding of rent.

For a tenant to legally withhold rent, the 
problems must not have been caused by the tenant, 
and both of the following must be true:

• The defects must be serious ones that threaten 
the tenant’s health or safety.

• The tenant must have given the landlord 
reasonable notice of the problem. (Hinson v. 
Delis, 26 Cal. App. 3d 62 (1972).)

Severity of Problems
A tenant can withhold rent only if the premises have 
“substantial” defects. Examples of substantial defects 
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are a bathroom ceiling that has collapsed and not been 
repaired; rats, mice, and cockroaches infesting the 
building; lack of heat or hot water; the presence of lead 
paint hazards in sufficient concentration (and extent); 
or the absence or malfunctioning of required door 
and window locks. Fairly trivial defects, such as leaky 
water faucets or cracked windows or plaster, aren’t 
enough to violate the implied warranty of habitability. 
A landlord’s breach of the duty to provide a tenantable 
dwelling rarely excuses the tenant’s duty to pay all of 
the rent due under the lease.

EXAMPLE: Wilbert rents a two-bedroom apartment 
from Molly for $1,700 a month. Because the toilet 
makes an occasional running sound until Wilbert 
jiggles the handle, Wilbert withholds an entire 
month’s rent. Molly gives Wilbert a three-day 
notice and follows this with an eviction lawsuit. 
The judge decides that because the problem wasn’t 
substantial, Wilbert had no right to withhold the 
rent, and gives Molly a judgment for the $1,700 
rent, court costs, and possession of the property. 
(Because Molly handled her own case, she is not 
eligible for attorneys’ fees.)

Notifying the Landlord
A tenant who wants to withhold rent must first 
notify the landlord or manager of the problem. There 
are, however, no precise notice requirements—for 
example, that the notice be in writing or delivered a 
certain way. And, unlike the rules with the repair-
and-deduct remedy, there is also no definite rule 
as to how much time the landlord has to fix the 
problem after receiving notice of it, except that 
35 days is too long under any circumstances. (CC 
§§ 1942.3 and 1942.4.) In other words, the tenant 
can give the notice orally or in writing, but before 
withholding rent on account of a defect, she must 
give the landlord a “reasonable” time to respond. If 
the question ends up in court, what’s reasonable will 
be decided by a judge.

Some tenants make false claims to try to get out 
of paying some rent or avoid being evicted. For 
example, a tenant who is simply unable to pay the 

rent calls the health department to complain about—
and exaggerate the effect of—a minor plumbing 
problem that the tenant previously tolerated and 
never complained about to the landlord. The best way 
to thwart these kinds of tenants is to establish and 
follow a good maintenance and inspection system. 

How Much Rent a Tenant 
Can Legally Withhold
If you do not fix a serious problem within a reasonable 
time, the tenant can withhold rent. But how much? 
Theoretically, the tenant can withhold as much rent 
as the defect lowers the value of the property. But as a 
practical matter, the tenant can withhold as much rent 
as the landlord—or a judge, if the case gets to court—
will allow under the circumstances. A judge will make 
a decision based on an estimate of the rental value of 
the premises, in light of the seriousness of the defect.

Judges use various criteria to determine what’s a 
reasonable amount of rent to withhold. Under the 
“percentage reduction” approach, the judge figures 
what percentage of the dwelling was rendered unfit, 
and reduces the rent accordingly. (For example, if a 
leaky roof made one room of a four-room apartment 
unlivable, the rent would be reduced by 25%.) 
Another method is to calculate the value of the 
dwelling in its defective state, subtract that amount 
from the fair market value of the rental (usually the 
agreed-upon rent), and allow the withholding of the 
resulting difference. Most courts use the percentage 
reduction approach.

EXAMPLE: For $1,800 a month, Lou rents a 
two-bedroom house to Ken. The house is 
heated by two wall heaters, one in the kitchen 
and one in a bedroom, which is somewhat 
isolated in a separate wing. In mid-November, 
the bedroom heater stops working, and Ken 
notifies Lou immediately. This leaves one end of 
the house, including one of the two bedrooms 
and a bathroom, chilly and uncomfortable. On 
December 1, the heater is still not fixed, so Ken 
refuses to pay Lou any rent. Lou finally fixes the 
heater on December 15 and demands the rent. 
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Ken claims he only owes $900, half the rent for 
December. Lou takes the $900 but insists on the 
other $900, giving Ken a three-day notice to pay 
up or get out, followed by an unlawful detainer 
(eviction) lawsuit when Ken doesn’t respond. 

After hearing the case, the judge decides 
that Ken gave adequate notice to Lou regarding 
a substantial defect affecting the tenantability 
of the house, and that Lou should have fixed 
the problem by December 1. Since half the 
house was livable for the first half of December, 
Ken should also pay half of that half-month’s 
rent, or $450, in addition to what he already 
paid. However, because Ken was correct in 
withholding rent, he wins the suit and can stay 
in his apartment if he pays Lou the $450, and 
Lou must pay Ken’s court costs and attorneys’ 
fees. However, if Ken doesn’t pay the additional 
$450, Lou wins, getting a judgment for the 
$450, possession of the property, and court costs. 

In other situations, the judge might base a decision 
on the testimony of a real estate expert who knows 
what the property would rent for, with all its defects. 
Or, a judge may even guess at an amount due the 
tenant as compensation for the inconvenience or 
annoyance of putting up with a problem—such as 
water leaking into the living room during winter 
months—and subtract that from the monthly rent. 

CAUTION
Tenants who successfully withhold rent must 

pay the adjusted rental value within a reasonable time, 
or they will lose the unlawful detainer action. A tenant 
who has convinced a judge that a substantial defect justified 
withholding some or all of the rent must pay the reasonable 
rental value of the premises up to the date of trial or risk losing 
possession. The rent must be paid within a “reasonable time,” 
but in any event no more than five days after the date of the 
court’s judgment (if the judgment is served by mail, then five 
days plus another five-day extension period provided by law). 
(CCP § 1013.) In other words, unless the tenant is ready to pay 
the accrued adjusted rent, the tenant will lose the unlawful 
detainer action even after establishing a breach of the 
warranty of habitability. (CCP § 1174.2(a)(1) and (2).)

If you do end up in court, be prepared to prove one 
or more of the following:

• The claimed defect was not so serious or sub-
stantial as to render the property untenantable.

• Even if the defect was substantial, you were never 
given adequate notice and a chance to fix it. 
(At this point, you should present your detailed 
complaint procedure to the court and show, if 
possible, that the tenant didn’t follow it.)

• Assuming there was a substantial defect that 
wasn’t fixed within a reasonable time (perhaps 
you were away and your manager screwed 
up), this defect justifies the withholding of 
only a small amount of rent because it didn’t 
inconvenience the tenant much. For example, 
although an inoperable heater is a substantial 
defect, it won’t cause the tenant too much 
discomfort in the summer; or perhaps a tenant 
who used a portable electric heater instead 
wasn’t badly inconvenienced.

Court fights over rent withholding are covered below.

The Landlord’s Options If a 
Tenant Repairs and Deducts 
or Withholds Rent
When confronted with a tenant who withholds all 
or part of the rent, whether justifiably or not, most 
landlords almost reflexively turn to a lawyer to bring 
an eviction lawsuit. But even if you eventually get the 
tenant evicted, it is often only after considerable cost. 
In most eviction suits, the lawyers are the only clear 
winners. Even if you get a judgment for unpaid rent 
and attorneys’ fees, these amounts often turn out to 
be uncollectible. 

If you feel your tenant improperly deducted the 
costs of repairs from the rent or withheld rent—
perhaps by giving you little or no notice—try 
working things out with the tenant. Failing that, if 
you feel strongly enough about it, sue the tenant for 
the deducted part of the rent in small claims court or 
file an eviction lawsuit. 
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Working Out a Compromise
If you think the tenant is wrong but sincere, and 
is not simply trying to make up an excuse for not 
paying rent, you may want to go along with the 
tenant’s withholding or repair-and-deduct proposal. 
If, for example, the tenant uses the repair-and-deduct 
remedy, but you feel you were never given adequate 
notice and could have had the problem fixed for $50 
less than the tenant paid, it may make sense to drop 
the matter. Trying to evict the tenant will cost far 
more, and you may not win the suit. 

This isn’t to say you should roll over and accept 
any silly scheme a tenant invents. Set up a meeting 
with the tenant to review your repair procedures. 
Listen to any grievance the tenant has, and make 
sure that the next time there is a problem, you will be 
notified promptly. Obviously, if a tenant persists in 
being unreasonable, you will eventually have to get 
more assertive.

You may want to try to work out a compromise 
with the tenant. A compromise would certainly 
include repairing any defect having to do with any of 
the tenantability factors listed above. You might also 
give the tenant a prorated reduction in rent for the 
period between the time the tenant notified you of 
the defect and the time it was corrected. 

For example, suppose a leaky roof during a rainy 
month deprives a tenant of the use of one of his two 
bedrooms. If the tenant gave you notice of the leak 
and you did not take care of the problem quickly, the 
tenant might be justified in deducting $450 from the 
$1,200 rent for that month. However, if the tenant 
didn’t tell you of the problem until the next month’s 
rent was due, a compromise might be reached where 
the tenant bears part of the responsibility, by agreeing 
to deduct only $150 from the rent. 

The first step in working toward a compromise 
with the rent-withholding tenant is to make a 
phone call. Dropping over unannounced to talk 
may threaten the tenant and put him in a defensive 
posture. If you’re reluctant to call, you might want 
to try a letter. See the Sample Letter Suggesting 
Compromise on Rent Withholding, below. 

If you can’t work something out with the tenant, 
consider mediation, where a neutral third party 
can help you arrive at a solution. Many cities 
have community organizations (sometimes called 
“boards”) that conduct mediation between landlords 
and tenants. These organizations can be extremely 
helpful in resolving disputes over the amount of rent 
(if any) it is reasonable to withhold, the condition 
of the premises, or the need for repairs. (We discuss 
mediation in Chapter 8.)

Many organizations that offer mediation also 
conduct arbitration, if the parties can’t reach an 
agreement. In arbitration, a neutral third party makes 
a decision—just like a judge in court, but after a much 
less formal hearing. In binding arbitration, the parties 
agree in advance, in writing, to abide by the decision. If 
you and the tenant agree to binding arbitration, you’ll 
attend an informal hearing. Participants tell their sides 
of the story, and an arbitrator reaches a decision, which 
is enforceable in court.

Court Fights Over Rent Withholding
Rent withholding almost always comes before a judge 
in the context of an unlawful detainer (eviction) 
lawsuit. In response to the tenant’s failure to pay rent, 
the landlord serves a Three-Day Notice to Pay Rent or 
Quit and, when the tenant fails to do either, files suit. 

A tenant normally has the burden of convincing 
a judge that the withholding was reasonable, unless 
the landlord took more than 35 days to fix any defect 
that a local health or building inspection department 
official insisted be repaired following an inspection. 
(CC §§ 1942.3 and 1942.4.) In this case, the burden 
falls on the landlord to prove the tenant was wrong to 
withhold rent. 

Here’s how judges typically rule on rent withholding:
• If the judge rules that the tenant had no right 

to withhold any rent at all, the landlord will 
win a judgment for the unpaid rent, court costs 
(and attorneys’ fees if the rental agreement had 
an attorneys’ fees clause), and possession of the 
property. The judge will order the tenant’s eviction.

• If the judge decides that the tenant had the right 
to withhold rent and withheld the correct amount 
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(having paid the balance to the landlord), the 
judge will rule for the tenant, who will be able to 
stay in the property. In addition, the landlord will 
be responsible for paying the tenant’s court costs 
and attorneys’ fees.

• If the judge decides that the tenant had a right 
to withhold rent, but not as much as the tenant 
withhheld, it’s a little more complicated. The 
judge will normally order the tenant to pay the 
difference, giving the tenant up to five days to 
do so. If the tenant pays the landlord within the 
time the judge allows, he gets to stay, wins the 
lawsuit, and can even get a judgment against 
the landlord requiring the landlord to pay court 
costs. (The tenant is considered the winner 
because the tenant had a valid complaint, even 
if he did withhold too much rent. The tenant 
isn’t penalized for having been unable to guess 
the right amount of rent to withhold.) (See CCP 
§ 1174.2 and Strickland v. Becks, 95 Cal. App. 3d 
Supp. 18 (1979).) 

• On the other hand, if the tenant doesn’t pay the 
difference between how much rent he withheld 
and what he should have withheld, the landlord 
will win a judgment for that amount, possession 
of the property, court costs, and attorneys’ fees. 
(See Chapter 18 for more on eviction lawsuits.)

A judge who determines that the tenant properly 
withheld rent based on a defect in the property may 
(1) order the landlord to repair it within a set period 
of time, (2) require the landlord to come back to 
court to show proof the repairs have been made, and 
(3) reduce the future rent the tenant will have to pay 
until repairs are made. (CCP § 1174.2(a)(3)–(5).) The 
judge can also order the landlord to pay the tenant’s 
attorneys’ fees (even in the absence of a written lease 
or rental agreement with an attorneys’ fees clause), 
if the landlord failed to make necessary repairs 
within 35 days of receiving a notice from a health or 
building department official. (CC § 1942.4 (b); CCP 
§ 1174.21.) In a suit brought by the tenant, the judge 
can also award “special damages” of $100 to $5,000.

EXAMPLE: Tillie stops paying her $1,000 monthly 
rent to Lenny in January because Lenny didn’t 
repair a leaky roof. Lenny serves Tillie with a 
three-day notice, then files an unlawful detainer 
(eviction) lawsuit when Tillie still refuses to pay. 
Tillie defends, and wins. The judge reduces the 
rent to $700 a month and orders Tillie to pay 
$700 to Lenny for January’s rent in order to 
stay. Tillie pays and stays. The judge also orders 
Lenny to show written proof from the Health 
Department that he fixed the roof at another 
hearing 30 days later. He also reduces the rent 
to $700 a month until such time as Lenny 
shows proof of repairs. After 30 days, if Lenny 
doesn’t fix the problem, the judge can keep the 
rent reduced indefinitely, and can exercise what 
amounts to continuing supervision over the 
property until the repairs are made.

CAUTION
Retaliatory evictions and rent increases are 

illegal. Occasionally, a landlord, faced with a troublesome 
tenant who seems to be unreasonably asserting her legal 
remedies to the letter of the law—whether in the form of a 
complaint to local officials or the deduction of repair costs 
from the rent—gives the tenant a notice terminating the 
tenancy or raising the rent. A tenant can defend against this 
sort of eviction or rent increase on the basis that the landlord 
is illegally retaliating against her for exercising her rights. For a 
detailed discussion of retaliatory evictions, see Chapter 15.

The Tenant’s Right to Move Out
In several situations, tenants have the right to move 
out because of defective conditions in the premises. 

Asking Tenants to Move So 
Repairs Can Be Made
Local authorities may sue a landlord who fails to 
repair code violations in a reasonable time. If a court 
rules that the property’s conditions “substantially 
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Sample Letter Suggesting Compromise on Rent Withholding

May 3, 20xx

Tyrone McNab 
Villa Arms, Apt. 4 
123 Main Street 
Monterey, California

Dear Mr. McNab:

I am writing you in the hope we can work out a fair compromise to the problems that led you to 
withhold rent. You have rented a unit at the Villa Arms for the last three years and we have never had 
a problem before. Let’s try to resolve it.

To review briefly, on May 1, Marvin, my resident manager at Villa Arms, told me that you were 
refusing to pay your rent because of several defective conditions in your apartment. Marvin said you 
had asked him to correct these problems a week ago, but he hasn’t as yet attended to them. Marvin 
states that you listed these defects as some peeling paint on the interior wall of your bedroom, a 
leaky kitchen water faucet, a running toilet, a small hole in the living room carpet, and a cracked 
kitchen window. 

I have instructed Marvin to promptly arrange with you for a convenient time to allow him into 
your apartment to repair all these problems. I am sure these repairs would already have been 
accomplished by now except for the fact that Hank, our regular repairperson, has been out sick for 
the last ten days.

Because of the inconvenience you have suffered as a result of the problems in your apartment, I am 
prepared to offer you a prorated rebate on your rent for ten days, this being the estimated length 
of time it will have taken Marvin to remedy the problems from the day of your complaint. As your 
monthly rent is $900, equal to $30 per day, I am agreeable to your paying only $600 rent this month. 

If this is not acceptable to you, please call me at 555-1234 during the day. If you would like to discuss 
any aspect of the situation in more detail, I would be pleased to meet with you at your convenience. I 
will expect to receive your check for $600, or a call from you, before May 10.

Sincerely,
Sandra Schmidt
Sandra Schmidt
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endanger the health and safety of residents,” and if 
the landlord must ask tenants to move in order to 
make repairs, the landlord must:

• provide the tenant with comparable temporary 
housing nearby or, if that’s not possible, pay the 
difference between the old rent and the tenant’s 
new rent elsewhere, for up to four months

• pay the tenant’s moving expenses, including 
packing and unpacking costs

• insure the tenant’s belongings in transit, or 
pay for the replacement value of property lost, 
stolen, or damaged in transit

• pay the tenant’s new utility connection charges, 
and

• give the tenant the first chance to move back 
into the old place when repairs are completed. 
(H&S § 17980.7.)

For San Francisco landlords, if the work can be 
accomplished in 20 days or less, the landlord must 
pay the tenant relocation expenses of $275 per day. 
(Civil Code § 1947.9.)

The Tenant’s Right to Move Out 
of Untenantable Premises
If there is a problem that allows a tenant to use the 
repair-and-deduct remedy, the tenant also has the 
option of simply packing up and leaving without 
further notice if the landlord fails to fix the problem 
in a reasonable time. (CC § 1942.) The tenant is 
not responsible for paying any rent after the time 
the repair should have been made. In addition, the 
tenant is entitled to a prorated refund of any rent paid 
in advance that covers the time during which the 
unit was in disrepair, and compensation for living in 
substandard housing.

EXAMPLE: On January 1, Lionel leases his house 
to Lisa for a year, and Lisa pays the first month’s 
rent of $1,800. On February 1, Lisa pays the rent 
again, but the next day, the water heater springs 
a leak. Lisa tells Lionel about the problem, but 
Lionel does nothing. Several more anguished 
calls from Lisa, who has no hot water, produce 
no action. After 15 days, Lisa simply packs up 

and leaves. She is probably acting reasonably and 
legally under the circumstances. 

Not only is Lisa relieved of any further 
obligation under the lease, but she’s also entitled 
to a refund of $900, representing the prorated rent 
for the second half of the month, plus her security 
deposit (less any lawful deductions). In addition, 
Lisa is entitled to a further rent reduction on 
account of having no hot water for the half month 
she was there. If Lionel and Lisa can’t agree on 
this figure, a judge will have to decide when Lisa 
takes Lionel to small claims court.

Destruction of the Premises
As California residents know all too well, natural 
disasters, such as earthquakes, fires, and floods, 
are a common threat. Also, despite your successful 
efforts to maintain a safe building, you cannot isolate 
your property from destructive forces that might 
start elsewhere, such as a fire that spreads from the 
neighboring property. If part or all of your rental 
property is destroyed in one of these events, what are 
your obligations to your tenants?

Landlords and tenants may address this issue 
in their lease or rental agreement and agree on the 
following questions between themselves:

• Who will determine whether the property is 
totally destroyed?

• Who will decide whether the totally destroyed 
premises will be rebuilt, and how quickly must 
that decision be made?

• Even if there is only partial destruction, who 
will decide whether the tenant may consider the 
premises unfit?

• If you repair a partially destroyed building and 
the tenant remains, who will decide how much 
rent the tenant must pay?

• How much time will you have to complete repairs? 
Clause 18 (Damage to the Premises) of our form 

rental agreement and lease (in Chapter 2) addresses 
these questions and provides guidelines in the event 
that there is total or partial destruction of your rental 
property. If you and your tenants have not, however, 
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considered these issues in advance and specified 
solutions in your lease or rental agreement, some 
guidelines are provided by law.

Under California law, unless you and the ten-
ant have agreed otherwise, total destruction of the 
premises cancels the rental or lease contract. The ten-
ant’s obligation to pay rent ceases, and the landlord’s 
duty to provide housing is also extinguished. (CC 
§ 1933(4).) You do not need to return advance pay-
ments of rent. (Pedro v. Potter, 197 Cal. 751 (1926).)

But what about partial destruction? State law 
provides that the lease or rental agreement will be 
considered terminated if:

• the destruction is not the fault of the tenant
• the tenant had reason to believe, when the 

lease or rental agreement was signed, that 
the destroyed portion or aspect of the rental 
premises was a “material inducement” to the 
tenant (that is, a major reason why the tenant 
rented the premises), and

• the tenant gives notice to the landlord that 
he considers the lease to be over because of 
the destruction of an important aspect of the 
premises. (CC § 1932(2).)

EXAMPLE: Sandra wanted a rental with a large, 
fenced yard that would be a safe play area 
for her three small children. When she saw 
Alex’s duplex, she was delighted at the spacious 
backyard and told him that it was the perfect 
answer to her needs. When he offered to show 
her another duplex that had no yard but a larger 
interior, she declined and told him that her most 
important requirement was the yard, and that 
she would make do with smaller rooms. Sandra 
signed a year’s lease in late fall.

The weather that winter was exceptionally 
severe, and the rainstorms caused the hill behind 
Sandra’s home to slide, burying the backyard in 
a foot of mud and crushing the fences. Although 
the house itself escaped damage, the yard was 
ruined. Sandra wrote to Alex to tell him that she 
considered the lease to be over, becuase the back-
yard, now unusable, was a major reason for her 
decision to rent. Sandra moved out and although 

she did not recover the balance of that month’s 
rent, she was not responsible for any future rent. 
She got her entire security deposit back when Alex 
examined the house and determined that there 
was no damage beyond normal wear and tear.

The Tenant’s Right to Sue 
for Defective Conditions
As we have explained above, the landlord’s failure to 
maintain rental property may result in the tenant’s 
use of the rent withholding or repair-and-deduct 
remedies. When this happens, landlords often move 
to evict based on a tenant’s failure to pay rent, and 
the tenant defends by pointing to the substandard 
conditions and arguing that he used the remedy 
appropriately.

A landlord who fails to maintain property can 
also be sued by a tenant. (Landeros v. Pankey, 39 Cal. 
App. 4th 1167 (1996).) This is true even if the tenant 
has withheld rent or was the subject of an eviction 
lawsuit. By failing to repair defective conditions, the 
theory goes, the landlord breached an implied term 
of the lease or rental agreement—that is, to provide a 
habitable dwelling. The tenant, whether he remains 
in the property or moves out, can sue the landlord 
for breaking the lease contract, and can ask for the 
following:

• partial or total refund of rent paid while 
conditions were substandard

• the value, or repair costs, of property lost 
or damaged as a result of the defect—for 
example, furniture ruined by water leaking 
through the roof

• compensation for personal injuries—including 
pain and suffering—caused by the defect

• an order requiring the landlord to repair the 
defects, with rent reduced, until the landlord 
shows proof to the court that the defects have 
been remedied (CC § 1942.4(c)), and

• attorneys’ fees, even if the lease or rental 
agreement does not have an attorneys’ fees 
clause. (Our form agreements do—see Clause 
22 in Chapter 2.)
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In the sections that follow, we’ll explain the various 
ways that tenants can initiate lawsuits against landlords.

Lawsuits Authorized by Statute
Landlords who have failed to maintain their property 
in accordance with the habitability requirements of 
Section 1941.1–.3 of the Civil Code may be sued by a 
tenant if all the following requirements are met (CC 
§ 1942.4.):

• The dwelling “substantially lacks” any of the 
habitability standards as set forth in Civil 
Code § 1941.1–.3—for example, hot water and 
heating systems. 

• A housing officer has inspected the premises 
and has given written notice to the landlord 
(or the landlord’s agent) that the condition 
must be repaired.

• At least 35 days have passed since the notice was 
issued, the defect has not been remedied, and 
there is no “good cause” for the delay.

• The defect was not caused by the tenant’s act or 
failure to maintain the dwelling in good order. 

Tenants typically use this statutory remedy—suing 
the landlord—when they decide to remain in the 
dwelling unit (despite its defects) and do not want 
to risk eviction if they withhold rent and lose the 
unlawful detainer lawsuit brought by the landlord. 

Tenants may bring lawsuits of this type in small 
claims court if their claims do not exceed $10,000. 
The tenant may be awarded special damages of up 
to $5,000 as well, if the defective conditions caused 
unique hardship or losses to the tenant. If the 
defective conditions constitute a nuisance, the court 
may order the landlord to abate (cease) the nuisance, 
and the court may hold on to the case until it is 
satisfied that the threat to the tenant’s health or safety 
has been removed. Finally, the winning party will get 
attorneys’ fees and costs (irrespective of whether this 
provision is included in the lease contract).

EXAMPLE: Lucy rented the top-story apartment 
in a building owned by Mike. During January, 
the roof above Lucy’s bedroom leaked, causing 
water to saturate the walls and resulting in ex-

tensive mildew. Lucy notified Mike of the leak-
ing roof, but got no action. She then called the 
local health inspector, who came out to inspect 
her bedroom. The inspector declared that the 
leaking roof violated the state requirement that 
rental premises be adequately waterproofed, and 
ordered Mike to fix the roof. Three months later, 
the roof still leaked and Lucy sued Mike under 
Section 1942.4 of the Civil Code. She was able 
to recover:

• actual damages of several hundred dollars, 
representing the difference between the 
stated rent and the rental value of the apart-
ment without a bed room (since Lucy had 
been unable to use her bedroom because of 
the leaking roof)

• special damages of $1,000, representing the 
dry-cleaning costs for Lucy’s clothes, the 
value of her damaged art on the walls, and 
the value of her ruined carpet, and

• attorneys’ fees and costs.

Lawsuits for Rent Refunds
In some situations, tenants can sue landlords without 
first going to the local health department for an 
inspection and repair order, as explained earlier. 
A tenant who has moved out, in particular, has 
little interest in forcing the landlord to repair the 
habitability defect. Instead, a tenant who has left may 
file a garden-variety breach of contract lawsuit against 
the landlord for losses caused by the landlord’s failure 
to provide habitable housing.

To win a breach of contract lawsuit, the tenant 
must establish that:

• a substantial defect in the premises rendered it 
uninhabitable

• the landlord was notified within a reasonable 
time of the tenant’s discovery of the defect, and

• the landlord was given a reasonable time to 
correct the defect but failed to do so.

The winning tenant will collect a rent refund, 
equal to the amount by which the stated, agreed-
upon rent exceeds the value of the damaged premises. 
For example, if a two-bath apartment rented for 
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$1,500 per month, but a leak in one of the bathrooms 
made that room unusable, reducing the unit to a one-
bath apartment, the damages would be the difference 
between $1,500 and the rental value of a one-bath 
unit. Also, the landlord will have to pay the tenant’s 
court costs and attorneys’ fees if the lease or rental 
agreement has an attorneys’ fees clause. 

Lawsuits for Emotional Distress
Landlords who fail to maintain habitable rental 
property may be vulnerable to lawsuits that charge them 
with the intentional or negligent infliction of emotional 
distress—even in the absence of actual physical injury 
caused by the defect. (See McNairy v. C.K. Realty, 150 
Cal. App. 4th 1500 (2007).) Claims for emotional 
distress can also accompany lawsuits where there has 
been a physical injury, as is explained in Chapter 12. 
Tenants who sue for emotional distress must show that 
the landlord’s failure to repair was particularly extreme 
or outrageous because of:

• Recklessness. The landlord wantonly failed to 
fix a significant problem, which would cause 
mental distress to any tenant, or

• Willfulness. The landlord’s failure to repair the 
substantial defect was intentional, done with the 
knowledge that the tenant was susceptible to 
emotional torment.

EXAMPLE: Randy complained to his landlord, 
Al, about the leaking toilet in his apartment. 
Al checked the bathroom and confirmed that, 
indeed, the gasket was broken and sewage was 
leaking into the room, but he did not fix it. 
After a week had passed, Randy decided to use 
the repair-and-deduct remedy, so he had the 
problem fixed and deducted the repair costs 
from his next month’s rent.

Al was furious when he received less than the 
full rent. He accosted Randy and told him to 
pay up “or else we’ll handle this like real men, 
the way we used to in the old days.” Randy felt 
he was being threatened, and felt fearful every 
time he left his apartment. Eventually, he was 
unable to leave his apartment at all. Randy sued 

Al for intentional infliction of emotional distress. 
The jury agreed with Randy and awarded him a 
judgment of several thousand dollars.

CAUTION
Managers can be personally liable for emotional 

distress. When tenants sue for general and special damages for 
habitability defects (rent refunds and the value of ruined property), 
the landlord is financially responsible, even if the manager had 
been given the repair responsibility. If the tenant claims that 
the manager caused emotional distress, however, the manager’s 
liability may be shared with the landlord, and the manager himself 
may be responsible for a percentage of the damages.

Lawsuits for Maintaining a Nuisance
If the landlord’s failure to maintain the property in a 
habitable condition results in an offensive or injurious 
condition, the tenant may sue for the maintenance 
of a private nuisance. (CC §§ 3479 and 3501.) Put 
another way, if the defects substantially interfere 
with the tenant’s use or enjoyment of the property, a 
nuisance may exist. A tenant who sues over a private 
nuisance is limited to recovering for the value of 
his lost use of his property—but not for physical 
or mental suffering. (A tenant who claims that the 
nuisance has caused physical or mental anguish, must 
use the public nuisance statutes, which are discussed 
in Chapter 12.)

Whether a habitability defect is so severe as to 
constitute a nuisance is always a question for the 
judge or jury. Factors include the number of people 
affected, the nature of the neighborhood and the 
surroundings, the duration and frequency of the 
behavior, the harm alleged, and the seriousness of 
the disturbance. A court that decides that a nuisance 
exists may order the landlord to fix the problem and 
compensate the tenant for having put up with the 
situation. If the landlord’s conduct was intentional 
(and not merely negligent), the tenant may get 
punitive damages as well, which are monetary awards 
intended to punish the landlord for his malicious or 
willful behavior.
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When Does Legal But Annoying 
Behavior Become a “Nuisance”?

Landlords often hear complaints from tenants about 
annoying behavior of other tenants—for example, 
someone whose putting practice results in golf balls 
sailing onto the other tenants’ patios. Or, a tenant may 
complain about an upstairs neighbor who arises every 
morning at 5 a.m. and clumps about in heavy work 
boots. While such annoying behavior will generally not 
violate the warranty of habitability, it still may create 
legal headaches for landlords.

It’s unlikely that one tenant’s annoying behavior is 
serious enough for another tenant to successfully sue 
you for the maintenance of a private nuisance. But rather 
than risk a court battle, address tenants’ complaints 
quickly and reasonably, using the complaint handling 
system we recommend below. And if problems persist, 
you may need to evict the tenant with the annoying 
behavior. In some cases, you may want to first send a 
warning letter as discussed in Chapter 18.

Clause 16 of our form lease and rental agreements in 
Chapter 2 prohibits tenants from causing disturbances 
or creating a nuisance—that is, behavior that prevents 
neighbors from fully enjoying the use of their own homes.

EXAMPLE: John and Mary rented one-half of a 
duplex from their landlord Len, who lived in 
the other half of the building. Under their rental 
agreement, John and Mary shared use of the 
driveway and yards with Len.

When he retired, Len started to collect and 
repair old cars. Because he did not have a garage, 
Len used the backyard and driveway to store and 
work on his cars. The presence of Len’s cars made 
it impossible for John and Mary to use the yard 
or driveway, and they were constantly plagued by 
the stench of car exhaust and oil and the unsightly 
view of many old junkers. After unsuccessful 
attempts to get Len to remove the cars, John and 
Mary sued him in small claims court, alleging 
that the presence of the junkyard on their 
property constituted a private nuisance. The court 
agreed that the cars made it impossible for John 

and Mary to enjoy the yard and use the driveway, 
and ordered Len to remove the cars. The court 
also ordered Len to compensate John and Mary 
for the fact that their enjoyment and use of the 
property had been impaired.

CAUTION
A landlord may not retaliate against a tenant 

who files a lawsuit and stays in the property. It may seem 
inconsistent for a tenant to take the extreme step of suing the 
landlord and expect to remain on the property. Nevertheless, 
a tenant who sues and stays is exercising a legal right, and 
retaliation, such as with a rent increase or termination notice, 
is illegal and will give the tenant yet another ground on which 
to sue. (See CC § 1942.5 and Chapter 15 for a discussion of 
retaliatory eviction.)

Avoid Rent Withholding and 
Other Tenant Remedies by 
Adopting a High-Quality Repair 
and Maintenance System
A landlord’s best defense against rent withholding 
hassles or tenant lawsuits is to:

• establish and communicate clear, easy-to-follow 
procedures for tenants to ask for repairs

• document all complaints
• respond quickly when complaints are made, and
• make annual safety inspections.

Recommended Repair and 
Maintenance System
Follow these steps to avoid maintenance and repair 
problems with tenants:

• Clearly set out the landlord’s and tenants’ 
responsibilities for repair and maintenance in 
your lease or rental agreement. (See Clause 11 of 
our form agreements in Chapter 2.)

• Use the written Landlord/Tenant Checklist form 
in Chapter 7 to check over the premises and fix 
any problems before new tenants move in.
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• Don’t assume your tenants know how to 
handle routine maintenance problems such 
as a clogged toilet or drain. Make it a point 
to explain the basics when the tenant moves 
into the unit. In addition, include a brief list 
of maintenance dos and don’ts as part of your 
move-in materials, for example:

 ■ how to avoid overloading circuits
 ■ proper use of the garbage disposal
 ■ location and use of the fire extinguisher, and
 ■ problems the tenant should definitely not try 

to handle, such as electrical repairs.
• Encourage tenants to immediately report 

plumbing, heating, weatherproofing, or other 
defects; or safety or security problems—whether 
in the tenant’s unit or in common areas, such as 
hallways and parking garages. A Maintenance/
Repair Request form (discussed below) is often 
useful in this regard. Give every tenant a copy 
of your complaint procedure and safety and 
maintenance system. This should be part of a 
move-in letter, described in Chapter 7. 

• Keep a written log (or have your property man-
ager keep one) of all complaints (includ ing those 
emailed and made orally) and correspondence, 
noting how and when they were handled. This 
should include a place to indicate your immedi-
ate and any follow-up responses (and subsequent 
tenant communications), as well as a space to 
enter the date and brief details of when the prob-
lem was fixed. The Maintenance Repair/Request 
form, below, can serve this purpose.

• Keep a file for each apartment or unit with copies 
of all complaints and repair requests from tenants 
and your response. As a general rule, you should 
respond in writing to every tenant repair request 
(even if you also do so orally or by email).

• Handle repairs (especially urgent ones) as soon 
as possible, but definitely within the time any 
state law requires. Notify the tenant by phone 
and follow up in writing if repairs will take 
more than 48 hours, excluding weekends. Keep 
the tenant informed—for example, if you have 
problems scheduling a plumber, let your tenant 
know with a phone call or a note.

• Twice a year, give your tenants a checklist on 
which to report any potential safety hazards or 
maintenance problems that might have been 
overlooked. See the Semiannual Safety and 
Maintenance Update, described below. Respond 
promptly and in writing to all requests, keeping 
copies in your file.

• Once a year, inspect all rental units, using the 
Landlord/Tenant Checklist as a guide. See 
Annual Safety Inspection, described below. (Keep 
copies of the filled-in checklist in your file.)

• Especially for multiunit projects, place conspicu-
ous notices in several places around your property 
about your determination to operate a safe, well-
maintained building, and list phone numbers for 
tenants to call with maintenance requests.

• As part of every written communication, 
remind tenants of your policies and procedures 
to keep your building in good repair. Be sure 
to include a brief review of the complaint 
procedure. For example, at the bottom of 
all routine notices, rent increases, and other 
communications, a landlord might remind 
tenants of the following: 
“The management’s policy is to properly 
maintain all apartment units and common 
areas. If you have any questions, suggestions, 
or requests regarding your unit or the building, 
please direct them to the manager between  
9 a.m. and 6 p.m., Monday through Saturday, 
either by calling 555-9876 or by dropping off a 
completed Maintenance/Repair Request form 
at the manager’s office. In case of emergency, 
please call 555-6789 at any time.”

Benefits of Establishing a Repair 
and Maintenance System
A repair and maintenance system gives you several 
benefits. First, it allows you to fix little problems 
before they grow into big ones. It also helps you 
communicate with tenants who do have legitimate 
problems and creates a climate of cooperation and 
trust that can work wonders in the long run. 
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And at least as important, it provides you with 
an excellent defense when it comes to those few 
unreasonable tenants who seek to withhold or 
reduce rent for no adequate reason other than their 
disinclination to pay. (In addition, if you need to 
establish that the repair problem is phony, you may 
want to have the repairperson who looked at the 
“defect” come to court to testify about it.) You may 
still have to go to court to evict the tenant, but your 
carefully documented procedures will constitute 
a “paper trail” to help you accomplish this with a 
minimum of time and expense. 

If you regularly solicit comments about the 
condition of your rental property, a tenant who doesn’t 
report a problem will have a hard time in court if 
the tenant later refuses to pay the rent because of 
your failure to repair that problem. If you make it 
your normal business practice to log all verbal repair 
requests from tenants and save all written requests, the 
absence of a request or notification of one is evidence 
that the tenant has made no complaints.

Finally, this kind of repair and record-keeping 
system can also help keep down your potential 
liability to your tenants. If you’re sued for injuries 
suffered as a result of allegedly defective conditions on 
your property, your chances of losing are less because, 
in many situations, injured persons must prove not 
only that they were hurt, but that you were negligent 
(unreasonably careless). This can be difficult to do if 
you adopt an extremely responsive repair scheme and 
stick to it. (Landlord liability for injuries is discussed 
in Chapter 12.)

EXAMPLE: Geeta owns a 12-unit apartment 
complex and encourages her tenants to request 
repairs in writing, using the Maintenance/Repair 
Request form shown below. Most tenants use the 
form. Geeta routinely saves all tenants’ filled-out 
forms for at least one year, and she also keeps 
a log of all verbal repair requests. One month, 
Ravi doesn’t pay his rent, even in response to 
Geeta’s three-day notice. When Geeta files 
an eviction suit, Ravi claims he withheld rent 
because of a leaky roof and defective heater 
Geeta supposedly refused to repair. At trial, 

Geeta describes her complaint handling and 
record-keeping system and even brings her logs 
and files to court. She testifies that she has 
no record of ever receiving a complaint from 
Ravi. The judge has reason to doubt Ravi ever 
complained, and rules in Geeta’s favor.

Resident’s Maintenance/
Repair Request Form
One way to ensure that defects in the premises 
will be reported by conscientious tenants—while 
helping to refute bogus tenant claims about lack of 
repairs—is to include a clause in your lease or rental 
agreement requiring tenants to notify you of repair 
and maintenance needs. (See Clause 11 of our form 
agreements in Chapter 2.) Make the point again and 
describe your process for handling repairs in your 
move-in letter to new tenants. (See Chapter 7.)

Many tenants will find it easiest (and most 
practical) to call the landlord or manager with a 
repair problem or complaint, particularly in urgent 
cases. Make sure you have an answering machine, 
voice mail, or another service available at all times 
to accommodate tenant calls. Check your messages 
frequently when you’re not available by phone. 

We also suggest you provide all tenants with a 
Maintenance/Repair Request form. Give each tenant 
five or ten copies when they move in, and explain 
how the form should be used to request specific 
repairs (see the sample, below). Be sure that tenants 
know to describe the problem in detail and to 
indicate the best time to make repairs. Email tenants 
a blank copy of the form, or make sure tenants know 
how to get more copies. Your manager should keep 
an ample supply of the Maintenance/Repair Request 
form in the rental unit or office. 

You (or your manager) should complete the entire 
Maintenance/Repair Request form or keep a separate 
log for every tenant complaint (including those 
emailed or made by phone). (See “Tracking Tenant 
Complaints,” below.) Keep a copy of our form or your 
log in the tenant’s file, along with any other written 
communication. Be sure to keep good records of how 
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and when you handled tenant complaints, including 
reasons for any delays and notes on conversations 
with tenants. For a sample, see the bottom of the 
Maintenance/Repair Request form (labeled For 
Management Use). Also, see “Responding to Tenant 
Complaints,” below, for additional advice. You might 
also jot down any other comments regarding repair or 
maintenance problems you observed while handling 
the tenant’s complaint. 

FORM
You’ll find a downloadable copy of the 

Resident’s Maintenance/Repair Request on the Nolo 
website. See Appendix B for the link to the forms in this book.

A sample Maintenance/Repair Request form is 
shown below. You’ll see that the repairperson has also 
made a note to return and fix a separate problem—a 
good way to keep on top of repair duties. But keep 
in mind that if you do make notes of this kind, 
it’s important that you follow up and do the work. 
If you don’t and the tenant later complains about 
unattended repairs—and resorts to repair-and-deduct 
or rent withholding—your note will be the best 
evidence that you knew about the problem but didn’t 
attend to it.

Tracking Tenant Complaints
Most tenants will simply call you when they have 
a problem or complaint, rather than fill out a 
Maintenance/Repair Request form. For record-
keeping purposes we suggest you fill out this form, 
regardless of whether the tenant does. It’s also a good 
idea to keep a separate chronological log or calendar 
with similar information on tenant complaints.

Responding to Tenant Complaints
You should respond almost immediately to all 
complaints about defective conditions by talking to 
the tenant and following up (preferably in writing). 
Explain when repairs can be made or, if you don’t 
yet know, tell the tenant that you will be back in 

touch promptly. This doesn’t mean you have to 
jump through hoops to fix things that don’t need 
fixing or to engage in heroic efforts to make routine 
repairs. It does mean you should take prompt action 
under the circumstances—for example, immediate 
action should normally be taken to cope with broken 
door locks or security problems. Similarly, a lack 
of heat or hot water (especially in winter in cold 
areas) and safety hazards, such as broken steps or 
exposed electrical wires, should be dealt with on an 
emergency basis.

One way to think about how to respond to repair 
problems is to classify them according to their 
consequences. Once you consider the results of 
inaction, your response time will be clear: 

• Personal security and safety problems = injured 
tenants = lawsuits. Respond and get work done 
immediately if the potential for harm is very 
serious, even if this means calling a 24-hour 
repair service or having you or your manager get 
up in the middle of the night to put a piece of 
plywood over a broken ground floor window.

• Major inconvenience to tenant = seriously unhappy 
tenant = tenant’s self-help remedies (such as 
rent withholding) and vacancies. Respond and 
attempt to get work done as soon as possible, 
or within 24 hours, if the problem is a major 
inconvenience to the tenant such as a plumbing 
or heating problem.

• Minor problem = slightly annoyed tenant = bad 
feelings. Respond in 48 hours (on business days) 
if not too serious.

Yes, these deadlines may seem tight and, occasion-
ally, meeting them will cost you a few dollars extra, 
but in the long run you’ll be way ahead.

CAUTION
Respect tenants’ privacy. To gain access to 

make repairs, the landlord can enter the rental premises only 
with the tenant’s consent, or after having given written and 
reasonable notice, presumed to be 24 hours. See Chapter 13  
for rules and procedures for entering a tenant’s home to 
make repairs and how to deal with tenants who make access 
inconvenient for you or your maintenance personnel.
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Resident’s Maintenance/Repair Request

Date: 

Address:  

Resident’s Name:  

Phone (home):   Phone (work):  

Problem:  

 

 

 

 

Best time to make repairs:  

 

Comments :   

  

 

I authorize entry into my unit to perform the maintenance or repair requested above, in my absence, unless stated otherwise above. 

Resident

FOR MANAGEMENT USE

Work done:  

Time spent:  hours

Date completed:  , 20

Unable to complete on , 20 , because:  

 

Notes and comments:   

 

Landlord or Manager Date

August 29, 20xx

392 Main St., #401, Modesto

Mary Griffin

555-1234 555-5678

Garbage disposal doesn’t work

                                          Best times are after 6 p.m. or Saturday morning

Mary Griffin

Fixed garbage disposal (removed spoon)

1/2

August 3 xx

Faucet drips—needs follow-up call

Hal Ortiz August 9, 20xx
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If you’re unable to take care of a repair right away, 
such as a dripping faucet, and if it isn’t so serious that 
it requires immediate action, let the tenant know 
when the repair will be made. It’s often best to do 
this orally (an email or a message on the tenant’s 
answering machine should serve), and follow up in 
writing by leaving a notice under the tenant’s door. 
If there’s a delay in handling the problem (maybe the 
part you need has to be ordered), explain why you 
won’t be able to act immediately. 

FORM
You’ll find a downloadable copy of the Time 

Estimate for Repair on the Nolo website. See Appendix B for 
the link to the forms in this book.

A sample Time Estimate for Repair is shown 
below. Notice that the form allows you to notify the 
tenant of the expected day and time for the repair. 
Under California law, even when tenants ask you 
to perform repairs, you must still give them proper 
notice, or advance warning, of your intended entry, 
and you may enter only on certain days and during 
certain hours. If you provide the required information 
(and stick to it), you will have satisfied your duty to 
give notice of your entry. Chapter 13 explains tenants’ 
rights of privacy and the rules governing when, and 
for what purposes, you may enter. 

If a tenant threatens to withhold rent, respond 
promptly in writing (see sample letter in this section), 
saying either:

• when the repair will be made and the reasons 
for the delay—for example, a replacement part 
may have to be ordered, or 

• why you do not feel there is a legitimate problem 
that justifies rent withholding—for example, 
point out that the worn flooring may be annoy-
ing, but the floor is still intact and not dangerous. 
At this point, you might also consider suggesting 
that you and the tenant mediate the dispute. 

Be careful not to retaliate against complaining 
tenants. When landlords are confronted by tenants 
asking that repairs be made, they sometimes—
especially when they feel the particular tenant is 

unreasonable or otherwise unpleasant—look around 
for some tenant misconduct to justify not making the 
repair. This is a mistake, unless the tenant’s failure 
to maintain the property is fairly outrageous. It can 
result in legal problems that are out of proportion 
to the maintenance problem. A landlord’s tit-for-
tat response may escalate into rent withholding on 
the part of the tenant, necessitating a nasty eviction 
lawsuit. Even if a landlord is legally right and is 
judged so in court, the time and expense involved are 
unlikely to be worth it. 

The better response is usually to fix the problem 
and try to work out a clear maintenance plan with 
the tenant for the future. If this fails, you may want 
to think about trying to get rid of the tenant. This 
is fairly easy to do, unless you are in a jurisdiction 
containing a rent control law with a just-cause-for-
eviction provision or have a long-term lease. Still, you 
must be careful that your move to end the tenancy 
cannot be legally interpreted as retaliating against 
the tenant for making a legitimate complaint. (See 
Chapter 15 for rules on retaliatory evictions.)

Limits on Using Handymen

Repair work that will cost over $500 per contract (labor 
and materials) must be done by a licensed contractor. 
You may use a handyman to do less expensive work, but 
the handyman must disclose to you, in writing, that he 
or she is not a licensed contractor. Penalties for violating 
this law fall upon the worker, not the hiring firm or 
individual. (B&P §§ 7028.6 and 7030.)

Tenant Updates and 
Landlord’s Regular Safety and 
Maintenance Inspections
Encouraging your tenants to promptly report 
problems as they occur should not be your sole 
means of handling your maintenance and repair 
responsibilities. Here’s why: If tenants are not 
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Time Estimate for Repair

 

Date

Tenant

Street address

City and State

Dear
Tenant

On   , you notifi ed us of the following problem in your rental unit:

 

 

 

 

 

We have investigated the problem and have found:  

 

 

 

 

 

We expect to have the problem corrected on  , 20  .

 

 

 

 

We regret any inconvenience this interval may cause. Please do not hesitate to point out any other problems that may arise.

Sincerely,

Landlord or Manager

Stately Manor Apartments

October 10, 20xx

Jane Walker

123 Main Street, Apt. 12

San Jose, California

Ms. Walker

October 8, 20xx
The pilot light on the gas stove doesn’t work.

The pilot light element is broken and is out of stock locally. 
We have ordered it and we expect it will be delivered on October 15, 20xx.

October 17 xx
Unless we hear from you to the contrary, we will enter your unit between 1 p.m. and 4 p.m. on
the above date to perform the needed work.

Fred Tebbets
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Sample Letter When Tenant 
Threatens to Withhold Rent

Robin Lee 
123 Davis Place 
Venice, California

July 21, 20xx

Bruce Moore 
456 Springsteen Square 
Apartment 7 
Los Angeles, California

Dear Mr. Moore,

This is in response to your letter of July 19, in which 
you suggested the possibility of withholding your next 
month’s rent if the bathroom toilet is not repaired.

I have ordered the replacement parts necessary to 
prevent the stopper from improperly seating and 
allowing water to run from the tank to the bowl. An 
order was necessary through ABC Plumbing Supply 
because it’s an old toilet, requiring special parts, and the 
part is not available locally. I expect to receive the part 
within one week. Until then, the toilet still flushes and is 
usable, despite the running sound it makes.

As you will recall, I came to check the toilet on three 
occasions and found it perfectly operable. I suspect that 
the stopper only occasionally does not seat properly into 
the hole separating the toilet tank from the bowl. In any 
event, a jiggle on the flush handle when the toilet makes 
a running sound will correct the problem on the few 
occasions when the stopper fails to seat. The problem is 
a minor one that does not make your unit uninhabitable, 
and therefore does not justify rent withholding under 
California law. Accordingly, should you withhold rent on 
this basis, I will have no choice but to give a three-day 
notice to pay rent or leave the premises, followed by an 
eviction suit if you fail to comply.

Sincerely,

Robin Lee
Robin Lee
Landlord/Manager

conscientious, or if they simply don’t notice that 
something needs to be fixed, the best reporting 
system will not do you much good. To back it up, you 
need to force the tenant (and yourself) to take stock 
at specified intervals. Below, we’ll explain the tenant 
update system, and then we’ll discuss the landlord’s 
annual safety inspection. Make sure your lease or 
rental agreement and move-in letter cover these 
updates and inspections as well.

Tenant’s Semiannual Safety 
and Maintenance Update
You can insist that your tenants think about and 
report needed repairs by giving them a Semiannual 
Safety and Maintenance Update on which to list 
any problems in the rental unit or on the premises—
whether it’s low water pressure in the shower, peeling 
paint, or noisy neighbors. Asking tenants to return 
this Update twice a year should also help you in 
court if you are up against a tenant who is raising 
a false implied warranty of habitability defense, 
particularly if the tenant did not note any problems 
on the most recently completed Update. As with 
the Maintenance/Repair Request form, be sure to 
note how you handled the problem on the bottom 
of the form. See the sample Semiannual Safety and 
Maintenance Update below.

FORM
You’ll find a downloadable copy of the 

Semiannual Safety and Maintenance Update on the Nolo 
website. See Appendix B for the link to the forms in this book.

Landlord’s Annual Safety Inspection
Sometimes even your pointed reminder that safety 
and maintenance issues need to be brought to your 
attention will not do the trick: If your tenants can’t 
recognize a problem even if it stares them in the face, 
you’ll never hear about it, either. In the end, you must 
get into the unit and inspect for yourself.
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Semiannual Safety and Maintenance Update

Please complete the following checklist and note any safety or maintenance problems in your unit or on the premises.

Please describe the specifi c problems and the rooms or areas involved. Here are some examples of the types of things we want to 
know about: garage roof leaks, excessive mildew in rear bedroom closet, fuses blow out frequently, door lock sticks, water comes 
out too hot in shower, exhaust fan above stove doesn’t work, smoke alarm malfunctions, peeling paint, and mice in basement. 
Please point out any potential safety and security problems in the neighborhood and anything you consider a serious nuisance.

Please indicate the approximate date when you fi rst noticed the problem and list any other recommendations or suggestions for 
improvement. 

Please return this form with this month’s rent check. Th ank you.—THE MANAGEMENT 

Name:  

Address:  

 

Please indicate (and explain below) problems with:

 Floors and fl oor coverings  

 Walls and ceilings  

 Windows, screens, and doors  

 Window coverings (drapes, miniblinds, etc.)  

 Electrical system and light fi xtures  

 Plumbing (sinks, bathtub, shower, or toilet)  

 Heating or air conditioning system  

 Major appliances (stove, oven, dishwasher, refrigerator)  

 Basement or attic  

 Locks or security system  

 Smoke detector  

 Fireplace 

 Cupboards, cabinets, and closets  

 Furnishings (table, bed, mirrors, chairs)  

 Laundry facilities  

 Elevator  

 Stairs and handrails  

 Hallway, lobby, and common areas  

 Garage  

 Patio, terrace, or deck  

 Lawn, fences, and grounds  

 Pool and recreational facilities  

 Roof, exterior walls, and other structural elements 

Mary Griffin
392 Main St., #401
Modesto, California

X Water pressure low in shower

X Exhaust fan doesn’t work

X Front door lock sticks

X Shrubs near back stairway need pruning
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 Driveway and sidewalks  

 Neighborhood  

 Nuisances  

 Other   

 

Specifi cs of problems:  

 

 

 

 

Other comments:  

 

 

 

 

 

Tenant Date

FOR MANAGEMENT USE

Action/Response:  

 

  

 

 

 

 

 

Landlord or Manager Date

X Tenant in #502 often plays stereo too loud

Mary Griffin February 1, 20xx

Fixed shower, exhaust fan, and sticking front door lock on February 15. Pruned shrubs 
on February 21. Spoke with tenant in #502 about keeping stereo low on February 2.

Terri Zimet February 22, 20xx
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Landlords should perform annual safety and 
maintenance inspections as part of their system for 
repairing and maintaining the property. For example, 
you might make sure that items listed on the Semiannual 
Safety and Maintenance Update—such as smoke 
detectors, heating and plumbing systems, and major 
appliances—are, in fact, in safe and working order. If a 
problem develops with one of these items, causing injury 
to a tenant, you may be able to defeat a claim that you 
were negligent by arguing that your periodic and recent 
inspection of the item was all that a landlord should 
reasonably be expected to do. (Chapter 12 discusses in 
detail the consequences to a landlord if a tenant or guest 
is injured on the property.)

A landlord cannot insist on such inspections against 
the tenant’s will, even if a lease or rental agreement 
clause so provides. This is because the law does not 
allow the landlord to enter the dwelling against the 
tenant’s will—even on 24 hours’ notice—solely to 
perform inspections. (CC § 1954.) Any lease or rental 
agreement provision allowing for this is illegal and 
unenforceable. (CC § 1953(a)(1).) Evicting a tenant 
who refused to allow such an inspection would 
constitute illegal retaliatory eviction. (CC § 1942.5(c).)

However, most tenants will not object to yearly 
safety inspections if you’re courteous about it—
giving 24 hours’ notice and trying to conduct the 
inspection at a time convenient for the tenant. If you 
encounter hesitation, just point out that you take 
your responsibility to maintain the property very 
seriously. Remind the tenant that you’ll be checking 
for plumbing, heating, electrical, and structural 
problems that the tenant might not notice, which 
could develop into bigger problems later if you’re not 
allowed to check them out.

Tenants’ Alterations 
and Improvements
Your lease or rental agreement probably includes 
a clause prohibiting tenants from making any 
alterations or improvements without your express, 
written consent. (See Clause 17 of our lease or rental 
agreement forms in Chapter 2.) For good reason, 

you’ll want to make sure tenants don’t change the 
light fixtures, replace the window coverings, or install 
a built-in dishwasher unless you agree first. 

But in spite of your wish that your tenants leave 
well enough alone, you’re bound to encounter the 
tenant who goes ahead without your knowledge or 
consent. On the other hand, you may also hear from 
an upstanding tenant who would like your consent 
to the tenant’s plan to install a bookshelf or closet 
system. To know how to deal with unauthorized 
alterations or straightforward requests, you’ll need to 
understand some basic rules.

CAUTION
Disabled tenants have rights to modify their 

living space that may override your ban against alterations 
without your consent. See Chapter 9 for details. Similarly, 
tenants’ legal rights to telecommunications access (cable 
hookups, satellite dishes, and other antennas) will affect your 
ability to control the installation of access equipment, as 
explained below.

Improvements That Become 
Part of the Property
Anything your tenant attaches to a building, fence, 
deck, or the ground itself (lawyers call such items 
“fixtures”) belongs to you, absent an agreement 
saying it’s the tenant’s. This is an age-old legal 
principle, and it’s described in Civil Code § 1019. 
This means when the tenant moves out, you are 
legally entitled to refuse any request to remove a 
tenant-installed fixture and return the premises to its 
original state. 

When a landlord and departing tenant haven’t 
decided ahead of time as to who will own the 
fixture, the dispute often ends up in court. Judges 
use a variety of legal rules to determine whether an 
object—an appliance, flooring, shelving, or plumbing 
—is something that the tenant can take away or is a 
permanent fixture belonging to you. Here are some 
of the questions judges ask when separating portable 
from nonportable additions:


